
1533

Wiadomości Lekarskie, VOLUME LXXIII, ISSUE 7, JULY 2020© Aluna Publishing

INTRODUCTION
The legal scope of treatment should not be narrowly under-
stood in its generally understood sense of a set of actions 
aiming to restore human health or prevent disease. Criminal 
and civil proceedings involve procedural means other than 
treatment as “professional prevention, diagnosis and treat-
ment of a specific disease, medical rehabilitation and patient 
care” [1; 2], which are carried out by medical practitioners in 
criminal and civil proceedings based on the basis of the de-
cision of the person directing the proceedings. It is a forensic 
psychiatric expert-examination commissioned by the court. 
Today’s mental health experts working in the criminal justice 
field have an increasing burden of responsibility as a result of 
their wider role, and potentially greater power to harm [3].

When making the proper forensic qualification of the 
case and making a lawful and just decision in the case, the 
forensic psychiatric examination plays an important and 
sometimes decisive role. 

Forensic psychiatric assessment regarding liability ensures 
the balance between justice and psychiatry [4]. Such an exam-
ination is necessary in many cases, but its conduct should not 
lead to a violation of fundamental human rights and freedoms.

Criminal liability applies to a person, who is an essential 
principle of criminal procedure, while in civil law, actions 
conducted by the person in the state of mental incapacity 
may be invalidated, thereby terminating the existing legal 
relationship or preventing its establishment.

THE AIM
The aim of this research is to define the legal framework 
of forensic psychiatric examination in relation to the com-
petence of medical practitioners and the position of the 
subject as a patient in the process of forensic psychiatric 
examination in order to establish the correlation of special 
legal regulation with criminal and civil procedural regu-
lation and make proposals for enhancing the regulatory 
framework.

MATERIALS AND METHODS
This study is based on the analysis of international law, 
medical civil procedure and criminal procedure legislation 
of the Republic of Latvia and Ukraine, the authors’ own 
experience in legal practice, medical law legal doctrine. 
Totally 14 laws and papers were analyzed. There were used 
the methods of interpretation of legal norms, analysis of 
legal acts, and the induction-deduction method, which 
were followed by conclusions and recommendations. 

REVIEW AND DISCUSSION
The issue of the ability of the natural person, the legal 
entity, to understand the motives of his or her actions or 
omissions, to conduct his actions consciously, and to be 
aware of the consequences of such actions or omissions 
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is central to deciding on a person’s legal liability or the 
validity of the civil transaction entered into by the person. 
This total set of such elements is referred to as the institute 
of legal capacity.

There is a distinction between medical and legal aspects 
of the legal capacity. The former aspect is inextricably 
linked to a person’s cognitive abilities and derives from a 
person’s mental health. It is logical that the assessment of 
a person’s abilities can only be performed by a person with 
specialist knowledge – a medical practitioner or a person 
who has medical education and provides medical treatment 
[1; 2]. On the other hand, the latter, legal, aspect is related 
to the objectively determined state of health of the person 
under investigation and the subjective attitude of this 
person, which is expressed in the understanding of one’s 
actions or omissions and their consequences. Thus, this is 
how the state of mental health affects a person’s ability to 
act, which in legal science is interpreted as the ability to 
understand and take responsibility for one’s actions [5]. In 
summary, the person with legal capacity is a person able to 
act. However, not always do the medical and legal aspects 
coincide – a person may not be mentally ill and yet, for 
a specific offense or transaction, this person may be con-
sidered legally incapable or incapacitated, or vice versa – a 
mentally ill person may be recognized as legally capable. 
Thus, medical and legal sciences fuse in one process. A 
judicial officer (the person directing the proceedings – 
the court or judge), based on the opinion of the medical 
practitioner, assesses the person’s legal capacity.

The issue of declaring a person incapable of committing 
an offense or of entering into a civil transaction cannot be 
left to the sole discretion of this individual or the person 
directing the proceedings. The individual is always in-
terested in the outcome of the case and therefore cannot 
be impartial, yet, neither he/she nor the person directing 
the proceedings have specialist medical knowledge, the 
need for which has already been mentioned. It serves as a 
legal instrument for the forensic psychiatric examination, 
which seeks to answer the question of whether the person 
is considered to have legal capacity for the incriminated 
criminal offense (criminal law) or for entered transaction, 
when having legal capacity (civil law).

Expert-examination is a total set of procedural acts, 
therefore, its procedure is determined by the Latvian and 
Ukrainian procedural laws – Criminal Procedure Law of 
the Republic of Latvia [6], Criminal Procedure Code of 
Ukraine [7], Civil Procedure Law of the Republic of Latvia 
[8], Civil Procedure Code of Ukraine [9]. Considering the 
fact that the subject of forensic psychiatric examination is 
a human being, that is, a living being and this examination 
pertains to human health, it cannot be denied that the scope 
of medical expertise includes the application of the Medical 
Treatment Law of the Republic of Latvia [1], Fundamentals 
of Ukrainian legislation on healthcare [2], etc., and the legal 
acts that regulate medical treatment. 

In addition, as a total set of medical-procedural activities, 
this examination creates a collision between the involved 
persons. The examiner is both a medical practitioner and 

an expert (i.e., an official with special statutory rights 
and obligations). The performer of the expertise is both a 
medical practitioner and an expert (i.e., an official with the 
rights and obligations under the specific law).

The person who is subject to the examination has a 
certain procedural status applicable to him or her in the 
case, but this does not exclude the extension of this status 
to the patient’s rights. Special attention shall be paid to 
these issues in the case of inpatient forensic psychiatric 
examination commissioned by court (hereinafter – exam-
ination), when the person’s freedom, which is one of the 
basic human rights, is restricted [10]. 

According to the scientific literature, in the case of ex-
amination, deprivation of liberty formally begins when the 
fact of conducting examination in criminal proceedings, 
since it is possible to carry it out under compulsion [11]. In 
criminal proceedings, a person with the procedural status 
of a suspect or accused person is a priori subject to certain 
limitations because of his or her status. The situation is dif-
ferent in civil proceedings, in which persons are not subject 
to state coercive measures because the process is between 
individuals, and yet, examination is still admissible. Part I 
of Section 121 of the Civil Procedure Law of the Republic 
of Latvia provides that the examination is to be determined 
at the request of a party in cases where special scientific 
knowledge is required to clarify the relevant facts of the case 
[8]. The same rules are provided for by Articles 103-105 
of the Civil Procedure Code of Ukraine [9] Thus, in civil 
proceedings, the significance of the facts to be ascertained 
for the proper resolution of the case is the legitimate basis 
for conducting the examination. This involves the duty 
of the court to ascertain the objective truth, as required 
by Section I of Article 17 of the law “On the Power of the 
Court” [12]. Consequently, only the facts which are relevant 
to the proper settlement of the case may be the subject of 
a request for examination. The facts to be recognized as 
significant, first and foremost, pertain to the the person’s 
legal capacity. The incapacity of a person destroys the force 
of a transaction, so the transaction entered into by the 
incapacitated person is void. This follows from Paragraph 
1405 of the Civil Code of the Republic of Latvia [13]. On 
the other hand, when assessing a person’s legal capacity, it 
is necessary to prove the connection between the person’s 
actual capacity and the restriction of legal capacity [14]. 
This entails the necessity to prove that at the time of the 
conclusion of the transaction, the actual ability of the per-
son to be aware of and manage his or her activities match 
the medical criteria of legal capacity.

In turn, in criminal cases, in accordance with Section I 
of Paragraph 596 one of the Criminal Procedure Law of 
the Republic of Latvia [6] and Section 1 of Article 509 of 
the Criminal Procedure Code of Ukraine [7], the person 
directing the proceedings shall determine a court psychi-
atric examination for a suspect or accused, if information 
has been acquired in criminal proceedings regarding the 
fact that a person ill with mental disturbances committed a 
criminal offence while in a state of mental incapacity, or has 
fallen ill following the committing of the criminal offence.
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Mens rea is the mental element of an offense, and 
psychiatric disorders have the potential to influence the 
competency or capacity to form any particular intention or 
behaviour that can lead to a crime. Therefore, psychiatrists 
are frequently asked to evaluate a defendant’s mental state 
at the time of the offense to determine the required mens 
rea that is related to the crime. [15]

Legal professionals such as judges can provide a legal 
assessment of the situation, but cannot assess the medical 
criteria for a person’s legal capacity. The medical criteria are 
evaluated by experts, specifically, by medical practitioners 
during the examination.

The forensic experts who are independent and law-abid-
ing officials have the right to conduct such examinations. 
There are two types of forensic experts in Latvia – public 
forensic experts and private forensic experts [16]. It should 
be emphasized that private forensic experts do not have the 
right to conduct inpatient forensic psychiatric examination, 
but have the right to carry out outpatient forensic psychiat-
ric examination. In contradistinction to Latvia, according 
to Ukrainian legislation, the forensic psychiatric examina-
tion is carried out only by state expert institutions [17].

In the Republic of Latvia, the Cabinet determines the 
procedure by which forensic psychiatric examinations shall 
be performed. Furthermore, it can be concluded that both 
outpatient and inpatient forensic psychiatric examinations 
are conducted at forensic institutions, psychiatric treatment 
institutions or outpatient psychiatric facilities [18]. Similar 
provisions are also contained in the by-law of Ukraine – the 
Procedure for conducting forensic psychiatric examination 
established by the Ministry of Health [19]. It is evident that 
the examination can be carried out not only in an institution 
which is institutionally separated, for example, a specialized 
forensic institution can be recognized as such type of in-
stitution, but also in a general psychiatric institution or its 
outpatient facility. It should be highlighted that the above 
mentioned Latvian Cabinet of Ministers Regulations [18] 
have been issued in accordance with Section 72 of the Medical 
Treatment Law [1], as well as Ukrainian Minister of Health 
Order [19] have been issued in accordance with Article 71 
of the Fundamentals of Ukrainian Legislation on Healthcare 
[2]. It emphasizes the close connection of forensic psychiatric 
examination with the treatment and consecutively with the 
patient’s rights. Any person who, by voluntary or involuntary 
admission to a medical institution due to medical manipula-
tion, enjoys the patient’s rights, the extent of which may vary 
depending on the procedural status of the person concerned. 
This is an expression of the dual nature of a person’s legal 
state, which correlates the patient’s rights with the legal status 
established in criminal or civil proceedings.

Certainly, the rights of the patient are not absolute, but 
the fact that a person has been granted a certain procedural 
status in the case does not in itself justify depriving the 
person of the patient’s rights. To what extent can a patient’s 
rights be restricted if a person is admitted to a medical 
institution for examination?

When performing forensic psychiatric examination, the 
person is admitted to a general medical institution and the 

patient’s rights are applied to him or her. While at a med-
ical institution, the person concerned is a patient. There 
are no exceptions in the Patient’s Rights Law consistently 
with which it can be argued that this law does not apply to 
persons admitted to a medical institution for psychiatric 
examination. A doctor – expert is primarily a medical 
practitioner who simultaneously provides treatment for 
patients and works as an expert medical practitioner at 
the same medical institution.

Forensic psychiatric examination is always based on a 
reasonable doubt about the person’s mental state. Therefore, 
because of age or illness, a person’s cognitive abilities are in 
doubt. In such cases, the person has often been previously 
treated for mental illness. Psychiatric care is based on a 
voluntary basis [1; 2]. This is the way in which patients’ 
rights are respected, specifically, according to Paragraph I 
of Article 6 of the Patient’s Rights Law, medical treatment 
can be conducted only with the informed consent of the 
patient [20]. It is only in exceptional cases that psychiatric 
treatment without the consent of the person and forced 
placement in a psychiatric institution is permissible. 
These exceptions are specified in Section 68 of the Medi-
cal Treatment Law, namely, (1) the person concerned has 
threatened or threatens, tried or is trying to do personal 
injuries to him or herself or to another person or has be-
haved or behaves violently to other persons and a medical 
practitioner has determined that the patient has a mental 
health disorder for which the possible consequences may 
be personal injury to the patient him or herself or another 
person; 2) the patient has indicated or indicates an inability 
to care for him or herself or for a person under his or her 
guardianship and a medical practitioner has determined 
that the patient has a mental health disorder for which the 
possible consequences may be unavoidable and serious 
deterioration of the person’s health.

Evidently, the placement of a person in a psychiatric 
medical institution for inpatient forensic psychiatric exam-
ination is not regulated by the Latvian Medical Treatment 
Law [1] as well as Fundamentals of Ukrainian legislation on 
healthcare [2], which is considered to be a deficiency of legal 
regulation, because in matters related to person’s health,  to 
matters pertaining to the person as a living creature being 
admitted to a medical institution, there is a need for the ap-
plication of a special law, not the procedural law regulating 
the procedure for carrying out procedural acts. However, 
the legal framework requires the examined person to give a 
written consent for conducting examination [18; 19]. At the 
same time, it should be emphasized that there are no legal 
consequences and no further action to be carried out by the 
person directing the proceedings if the examined person 
refuses to give his or her consent. The legislator has included 
contradictory requirements in the legal framework, which 
do not help to eliminate doubts, specifically, if the examined 
person is or is not endowed with the patient’s rights and in 
which cases the forensic psychiatric examination may be 
carried out under compulsion.

Inpatient forensic psychiatric examination is associated 
with a greater restriction of personal freedom than inpa-



Sandra Kaija et al. 

1536

tient examination. Therefore, inpatient forensic psychi-
atric examination can only be performed if the research 
necessary for handling matters significant for the case can 
be carried out in an inpatient setting [18; 19]. And yet, 
deciding on the type of examination – outpatient or inpa-
tient – is the responsibility of the forensic expert himself/
herself. The expert’s decision to conduct inpatient forensic 
psychiatric examination is not subject to judicial review – 
the legislator has not provided for appeals.

It should be emphasized that there is no provision for 
inpatient forensic psychiatric examination in civil pro-
ceedings. According to Paragraph II of Article 267 of the 
Civil Procedure Law of the Republic of Latvia [8] as well 
as According to Paragraph 3 of Article 103 of the Civil 
Procedure Law of Ukraine [9], if the person subject to 
the proceedings avoids expert-examination, engaging the 
public prosecutor, the court may order that the person be 
subjected to forensic psychiatric examination under com-
pulsion. It must be concluded that it is not possible for the 
person concerned to deny such examination. The refusal 
relates only to the refusal to arrive for examination volun-
tarily, but if refused, he or she will be subject to coercive 
measures and will be forcibly admitted for the outpatient 
forensic psychiatric examination. The participation of the 
prosecutor in the decision-making process ensures the 
observation of the rule of law, because forced examination 
restricts the freedom of the person.

Article 283 of the Criminal Procedure Law of the Repub-
lic of Latvia [6] provides for the possibility of a suspect, 
accused, or the person in relation to whom proceedings 
have been initiated for the determination of compulsory 
measures of a medical nature may be forcibly placed in a 
medical institution for the performance of an expert-exam-
ination, if the research necessary in a forensic or court psy-
chiatric examination for the solving of matters significant 
to the case can be carried out only under medical inpatient 
conditions. A person may be placed in a medical institution 
for the performance of an expert-examination, on the basis 
of a decision of the investigating judge or court decision, 
only if the decision has also been taken on determination 
of the relevant expert-examination. The decision to be 
placed in a medical institution for examination is subject 
to appeal in court.

Under Paragraph I, Clause 5 of Paragraph II of Section 26 
of the Criminal Procedure Law of the Republic of Latvia, 
forensic psychiatric examiners of the court have the power 
to conduct criminal proceedings on behalf of the State. 
Paragraph I and Clause I of Paragraph II of Section 33 of 
the Criminal Procedure Law of the Republic of Latvia pro-
vide that the expert of the examination body has the power 
to conduct criminal proceedings, as well as the expert on 
behalf of the person directing the proceedings conducts 
examination if it is necessary to carry out research using 
specialist knowledge, devices and substances to obtain 
the information necessary to prove the case. Paragraph 
4 of Article 61, Clause 4 of Paragraph I of Article 67 of 
the Criminal Procedure provide that the person against 
whom the criminal proceedings have been initiated shall 

be required to authorize his/her expert-examination and 
to issue samples for comparative investigation which are 
independent of the person’s will. Similar provisions are 
also contained in Article 509 of the Criminal Procedure 
Code of Ukraine [7].

In view of the foregoing, the examined persons that are 
subject to criminal proceedings may, in the context of 
inpatient forensic psychiatric examination, be subject to 
restrictive measures and non-disclosure if this is necessary 
for conducting the proceedings and does not conflict with 
the rights of the persons against whom criminal proceed-
ings have been initiated, but shall not be permitted where 
this is not justified by the procedural steps. It should be 
emphasized that forensic psychiatric experts have an obli-
gation and an opportunity to become acquainted with the 
materials of the criminal proceedings, which may affect the 
quality of treatment.

Forensic psychiatric examination is a widely applicable 
means of proof in civil proceedings. The Civil Procedure 
Law of the Republic of Latvia [8] provides for the perfor-
mance of examination in cases involving the restriction 
of a person’s legal capacity (Chapter 33 of the Civil Pro-
cedure Law). And yet, the categories of such cases are not 
the only ones when it is essential to ascertain the person’s 
legal capacity. As mentioned above, there is a need for 
such categories in cases where an action is called to be 
recognized as void on the ground that the person that has 
committed it at the time of the transaction or commitment 
of this action had legal incapacity. Analyzing the norms of 
the Civil Procedure Law of the Republic of Latvia [8], it 
has to be concluded that there is no general procedure for 
determining and conducting forensic psychiatric exam-
ination. The issues regarding the limitation of a person’s 
legal capacity are subject to special court procedure, but 
the procedure of forensic psychiatric examination within 
the procedure of claims is not specified. In most cases, the 
claim procedure in litigation are cases of invalidation of 
the transaction on the ground that the person was legally 
incapable at the time of the conclusion of the transaction, 
and in such cases it is the expert’s opinion that is crucial for 
the establishment of the truth. The person’s mental state is 
assessed solely on the basis of other evidence provided in 
civil proceedings (statements of the parties, witness testi-
mony, written evidence) and without forensic psychiatric 
examination, i.e. without the involvement of a person 
with medical expertise, such evidence and assessment are 
considered incomplete. 

As Professor V.Bukovskis has pointed out, the expert 
is considered to be an objective assistant to the judge in 
matters where the court lacks knowledge [21]. This demon-
strates the need for expertise in much broader issues. It 
is, however, the prerogative of the parties to request the 
expert-examination. This fact has also been pointed out by 
the Supreme Court of the Republic of Latvia, which noted 
that it is not possible to oblige the parties to take procedural 
steps, in this case, to request the expert-examination [22].

The essence of forensic psychiatric examination is to 
ascertain the facts relevant to the case if they require 
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specialized knowledge which the person who directs the 
proceedings does not possess. What is to be recognized as 
an essential fact is not specified in the legal framework, it 
must be decided on a case-by-case basis. Forensic psychi-
atric examinations are performed in outpatient settings but 
also in inpatient medical facilities, when the fact ascertion 
is impossible in the outpatient settings. Both types of exam-
ination are to be performed in the examination institution 
and a general medical institution. Within the framework 
of procedural regulation, forensic psychiatric examination 
is not identifiable with medical treatment. However, given 
that some components of forensic psychiatric examination 
have been linked to treatment by the legislature (the con-
sent of the subject, the location of examination in a medical 
facility), it cannot be denied that the process of forensic 
psychiatric examination includes treatment elements. 
Forensic psychiatrists have a dual status. Namely, they are 
medical practitioners and are subject to the rules of law 
deriving from the Medical Treatment Law, and at the same 
time, they have a special procedural status – an expert who 
is subject to the rules of criminal and civil law. Different 
legal frameworks create different legal consequences and, in 
some cases, hierarchical problems. Similar issues are with 
the status of the subject of such examination. There is no 
restriction of personal liberty in civil proceedings, which 
is why there is no reason to ascert that the person subject 
to the examination in civil proceedings is not endowed 
with the rights of a patient; however, in some cases there 
is applied a coercive mechanism, namely, forced transfer of 
a person to an expert-examination. Such forced transpor-
tation must not be confused with forcing expert-examina-
tion. In civil proceedings, unlike in criminal proceedings, 
there is no provision for placing a person in a psychiatric 
medical institution for compulsory examination. In private 
law, forcing a person into a psychiatric treatment facility 
would be an excessive restriction of a person’s freedom, 
given that examination in civil proceedings is conducted 
only at the request of one of the parties, which presupposes 
voluntary cooperation. At the same time, however, there 
are downsides to this, as non-cooperation by the person 
concerned may prevent the truth of the case from being 
established.

The scope of the patient’s rights ends when the imple-
mentation of the coercive measures provided for in the 
criminal proceedings is carried out, which may be applied 
to the person concerned in order to carry out the proce-
dural act – the expert-examination. Restrictions that do 
not pertain to forensic psychiatric examination are not 
permissible.

CONCLUSIONS
Forensic psychiatric examination has several levels of 
coverage. The expert is an official duly approved by law 
and is also a doctor. Similarly, the examined person is the 
person whose duties and rights are determined by the 
procedural law and is also a patient with a much broader 
range of rights. These statuses interact. During the forensic 

psychiatric examination, the medical practitioner does not 
perform medical treatment consistently with the Medical 
Treatment Law of the Republic of Latvia [1]. According to 
Ukrainian legislation [19], during a stationary forensic psy-
chiatric examination, if there are indications, medications 
can be used only with the informed consent of the person 
and under the standards of treatment. However, such use 
of drugs cannot be considered a full-fledged treatment.

Forensic psychiatric examination is limited at a specific 
time when the subject under investigation is evaluated 
using a scientific and legal methodology. The examiner is 
limited by the task assigned by the person directing the 
proceedings, namely, the questions posed in the decision 
ordering the examination, to which the forensic expert 
must provide answers.

The current regulatory framework does not provide for 
the procedure by which the subject’s medical treatment is 
conducted during forensic psychiatric examination, nor does 
it determine the criteria for the admissibility of treatment 
of the person concerned and the extent of such treatment.

During the examination, which is a long and continued 
process, the medical practitioner, who, within the specific 
examination framework, has the expert’s procedural status 
in relation to the subject of the examination, should not 
carry out treatment of this person. However, in the case of 
forensic psychiatric examination, it cannot be denied that 
the subject of investigation may be treated. This treatment 
is carried out by the same person who conducts expert-ex-
amination. In this case, different procedural states of the 
same person, such as the status of the medical practitioner 
(doctor) and expert, are merged.

Given that forensic psychiatric examiners must first and 
foremost have the appropriate qualifications to qualify to 
carry out expert-examinations, it is understandable that 
there should in fact be a sign of equivalence between the 
doctor and the expert, but given that the medical practi-
tioner and the expert have different competencies, it shall 
not be allowable for the same person to conduct both the 
treatment and expert-examination of one person in the 
context of one process.   

Within the legal framework, it is necessary to distinguish 
between the regulation of the examination process and 
the treatment, while conducting examination. In the first 
instance, it should be stipulated that forensic psychiatric 
examination is to be carried out only in a specialized 
forensic institution where the examination is carried out 
by an expert who does not provide treatment in any other 
medical institution. This would help to distinguish the 
procedural rights of the expert and the doctor and would 
clearly draw the line between treatment and examination. 
Secondly, the legal framework must determine the patient’s 
rights as the subject of the examination, since, even in the 
case of an examination, there shall be no interference with 
the person’s integrity against his or her will. 

Subjection to forced forensic psychiatric examination 
should only be allowed in cases analogous to the provision of 
psychiatric help without the patient’s consent. There should 
be a clear legal framework in criminal proceedings that is 
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in line with human rights and guarantees the protection of 
a person’s fundamental rights when placed in a psychiatric 
institution. This aspect is particularly important because 
the decision to conduct inpatient forensic psychiatric ex-
amination is made by an expert and is not subject to appeal.

Failure of the subject of examination to cooperate with 
the expert and refusal of inpatient forensic psychiatric 
examination would be likely to interfere with the clarifi-
cation of the truth, but is proportionate to the individual’s 
fundamental rights. It should not be forgotten that the 
expert opinion has no predetermined probative value, as 
it is evaluated in conjunction with other evidence so that 
the court does not have only one piece of evidence. 

Forced placement for expert-examination in a psychiatric 
treatment facility is not allowed in civil proceedings. How-
ever, the person who is subject to criminal proceedings in 
the context of inpatient forensic psychiatric examination 
is permitted to be exposed to the application of restrictive 
measures and the non-disclosure of information if this 
is necessary for conducting the proceedings and does 
not conflict with the rights of the person against whom 
criminal proceedings have been initiated, and yet it is not 
allowable unless procedural steps justify it.
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