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ABSTRACT

The aim: To develop an algorithm of legal support of the system that guarantees safe working conditions of medical workers at medical institutions during the COVID-19 outbreak.
Materials and methods: The following materials were used in the paper: Interim Recommendations of the World Health Organization, documents of The World Medical Association,
international human rights instruments, international labour protection acts, European health legislation, the decision of the European Court of Human Rights, judicial practice
and survey of 60 specialists. The following methods were used in the paper: system method, comparative method, the method of questionnaires and formal logical method.
Results: The survey of physicians allowed to state the need to create local protocols or technological maps of the use of personal protective equipment and the development
and approval of the relevant results of their use - standards to ensure safe working conditions.

Conclusions: Proposals for legal support of the system of guaranteeing safe working conditions for medical workers at the local level have been formulated. Every medical
enterprise should have a system of guaranteeing safe working conditions for medical workers by: distribution of responsibilities between the heads of medical enterprises,
issuing departmental and local acts on ensuring their work and acquainting medical workers with them, ensuring proper quality and quantity of personal protective equipment

and, accordingly, monitoring their use and the functioning of the system of guaranteeing safe conditions.
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INTRODUCTION

The issue of labour safety is a priority in any area of social
life, particularly in the field of medical services. During the
COVID-19 pandemic, about a third of the total number of in-
fected people are health workers who come into direct contact
with patients. Thus, the International Council of Nurses stated
that currently about 230,000 health workers in the world are
infected with coronavirus and this number, in their opinion,
is underestimated [1]. At the same time, 9,684 (as of August
16) [2] health workers were infected in Ukraine, 30,000 in
Italy [3], and 51,849 in Spain [4] (as of July 29).

COVID-19 has become a serious challenge for countries'
health care systems. It is the medical workers who have to
face the risk of infection every day due to lack of personal
protective equipment (hereinafter — PPE) for staff, lack of
manpower, lack of effective mechanism for medical staff
protection from the risk of infection, etc. 5, p. 740].

This paper is devoted to identifying problematic issues (gaps)
in the legal regulation of labour safety system in health care facil-
ities. The survey revealed legal problems that arise in the field of
labour safety of health workers during the COVID-19 pandemic.

THE AIM

To develop an algorithm of legal support of the system that
guarantees safe working conditions of medical workers at
medical institutions during the COVID-19 outbreak.

Wiad Lek. 2020;73(12 p. 11):2709-2714

MATERIALS AND METHODS
The following materials were used in the paper: Interim Rec-
ommendations of the World Health Organization (hereinafter
- WHO), (Interim Recommendation “Infection prevention
and control during health care when coronavirus disease
(COVID-19) is suspected or confirmed” as of January 25, 2020
[6] and an interim recommendation “Rational use of personal
protective equipment for coronavirus disease (COVID-19)
and considerations during severe shortages” as of April 6,
2020 [7]), documents of The World Medical Association
(Declaration of Geneva [8], International Code of Medical
Ethics [9]), international human rights instruments (Universal
Declaration of Human Rights [10], International Covenant
on Economic, Social and Cultural Rights [11], Convention on
Human Rights and Fundamental Freedoms [12]), internation-
al labour protection acts (International Labour Organization
Convention Ne155 on Occupational Safety and Health and the
Working Environment [13], Council Directive Ne 89/391/EEC
on the introduction of measures to encourage improvements
in the safety and health of workers at work [14]), European
health legislation (UK, Poland, Ukraine, Germany), the de-
cision of the European Court of Human Rights (Brincat and
othersv. Malta, Vilnes and Others v. Norway), judicial practice
(decisions of courts of France, Russia), survey of 60 specialists.
The following methods were used in the paper: system
method (study of the right of a health worker to refuse to
perform professional duties as a component of the human
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right to safe working conditions), comparative method
(comparison of legal regulation of labour safety and re-
sponsibility for failure to meet labour safety requirements),
the method of questionnaires (establishing both the level
of their legal protection and safety of their activities, and
the level of provision of PPE in the provision of medical
care to patients, as well as whether there are local acts on
these issues in the institutions where they work) and formal
logical method (using analysis, synthesis, induction and
deduction, the main conclusions of the paper were made).

RESULTS AND DISCUSSION

Most European countries have faced the problem of mass infec-
tion of health workers. Analysis of international organizations
and individual countries statistics on the incidence of COVID-19
allows us to conclude that it is necessary to improve the labour
safety of health workers in the medical institutions and provide
PPE of appropriate quality and in the required quantity.

Thebasis of the legal regulation of the medical workers' labour
safety is the right of a person to appropriate working conditions,
an integral part of which is the right to require the employer to
create safe working conditions and minimize the risk to life and
health of the employee. This right is provided by international
acts, such as the International Labour Organization Convention
155 on Occupational Safety and Health and the Working Envi-
ronment [13] (hereinafter - ILO), the main purpose of which is
to prevent accidents and injuries resulting from work (Part 2 of
Article 4 of the Convention), and by national law.

In the practice of the ECtHR, the court considers violations
oflabour safety requirements through the prism of Art. 2 (right
to life) and Art. 8 (right to respect for private and family life)
of the Convention for the Protection of Human Rights and
Fundamental Freedoms. Thus, the Court found a violation of
these articles by the employer's failure to notify the employee
of the negative impact of work activities on their health, which
led to the death of a person (see judgment Brincat and others v.
Malta) [16]. The Court later ruled that the fact that employees
do not have access to labour safety documentation violated Art.
8 of the Convention, according to which they could assess the
potential negative risks to their health (see judgment Vilnes and
Others v. Norway) [17].

At the same time, the employer is obliged to provide the
employee with safe working conditions. According to Art. 16 of
the ILO Convention 155 and Art. 5 and 6 of Council Directive
Ne 89/391/EEC on the introduction of measures to encourage
improvements in the safety and health of workers at work, the em-
ployer must take measures to protect workers, provide appropriate
training and provide the necessary means of protection [14].

Relevant provisions are reflected in the regulations of indi-
vidual states. Thus, according to Art. 8 of the Law of Ukraine
“On labour protection’, the employer is obliged to provide
employees with special clothing, footwear, detergents and other
PPE free of charge [18]. A similar rule related to the provision
of medical care is provided in Art. 11 of the Polish Law on
Prevention and Control of Infections and Infectious Diseases
of People. It obliges employers to take preventive measures
aimed at minimizing the risk of infection of health workers
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by monitoring their health, ensuring the use of individual and
collective remedies [19].

One of the tools to protect workers' rights to safe working
conditions is the employer's liability for failure to comply with
these requirements. Thus, in accordance with Art. 160, 165
and 220 of the Polish Penal Code in cases of violation of labour
safety, which led or may lead to a threat to life and health of
the employee, the employer may be sentenced to imprison-
ment [20]. In Ukraine, an employer can also be prosecuted
for violating labour safety rules according to Article 271 of the
Criminal Code, if such an act caused harm to the health of the
employee or their death [21]. In this case, the guilty person may
be sentenced to a fine or imprisonment.

The Court of Cassation of France/ the French Republic in deci-
sion Ne17-18712 of 11.10.2018 found the employer guilty that he,
knowing about the dangerous conditions and potential risks to life
and health of the employee, did not take all necessary measures to
prevent the occurrence of negative consequences, as a result of which
the worker died of an industrial injury. The employer was sentenced
to negligent homicide committed during the employee’s work [22].

Ensuring safe working conditions is a necessary condition
for a medical worker to perform their professional duties. It is
known that the general professional duty of a healthcare worker
isto provide qualified and qualitative medical care to the patient.
This duty is fundamental to conduct medical practice asa whole
(see Declaration of Geneva, paragraph 3 of the International
Code of Medical Ethics) [23, p. 1840].

At the same time, in carrying out a professional activity, a
health worker is said to have the right to appropriate working
conditions that meet safety requirements (Article 23, paragraph
1, of the Universal Declaration of Human Rights [10] and Ar-
ticle 7, b, of the International Covenant on Economic, Social
and Cultural Rights [11]). In cases where such conditions were
not provided in accordance with Art. 13 of the ILO Convention
155, the employee has the right to refuse to perform their pro-
fessional duties [13]. This provision is reflected in Article 153 of
the Labour Code of Ukraine, according to which in cases where
there is a danger to life and health of the employee, they have the
right to refuse to perform professional duties [24]. Such cases
also occurred during the COVID-19 pandemic.

Thus, on April 7, 2020, in Greece, doctors and medical workers
went on strike, during which they came out with demands to
increase the number of doctors, places in intensive care units and
provide PPE of better quality [25].

A similar case took place in Kharkiv, when on May 18, 2020,
doctors of the Centre for Emergency Care and Disaster Medicine
refused to perform their professional duties in providing medical
care and used their right to strike due to the fact that they did
not have the opportunity to use PPE due to its lack, as a result of
which they are forced to reuse the same tool [26)].

It should be noted that if the employer did not provide safe
working conditions (for example, did not provide PPE), the
liability of the health worker for failure to provide medical care
to a person or improper performance of professional duties is
excluded because there is a circumstance that excludes liability
for inaction of the health worker. Such circumstance is the lack
of a real opportunity to provide medical care without endan-
gering one's own life and health.
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The verdict of the Industrial District Court of Kursk of the
Russian Federation recognized the actions of the employer who
did not provide the PPE to the employee as a violation of the
person’s right to safe work, so the latter refused to perform their
professional duties. By court decision, the employer was obliged
to pay the employee wages for the time during which they did not
work, and to pay moral compensation [27].

In return, ifa healthcare worker was provided with safe work-
ing conditions and PPE, the necessary measures (instruction)
were taken to familiarize them with the rules of their application,
etc., but they did not fulfil their professional duties, which caused
harm to the patient's life and health, the healthcare worker is
subject to disciplinary action, even criminal liability for failure
to provide medical care (Article 139 of the Criminal Code of
Ukraine) or failure to perform or improper performance of pro-
fessional duties (Article 140 of the Criminal Code of Ukraine).

Thus, in order to increase the effectiveness of the life and
health protection of health workers working during the
COVID-19 epidemic and to ensure the conditions for them
to perform their professional duties, a system to ensure their
safe working conditions must function. Such system has the
following components:

« scientifically substantiated requirements for PPE and the
existence of appropriate rules for its application;

« doctors and medical staff must be familiar with these rules;

« the presence of PPE of appropriate quality and in the required
quantity;

« system of control over the use of PPE and other safety equip-
ment both at the medical institution as a whole and at the
individual workplace of the medical worker.

Elements of this system should be reflected in every health

care institution in the relevant local legal acts on labour safety

of health workers, rules for the application of PPE and other
safety measures.

Based on studies of the way of infection and symptoms
of COVID-19 and the dynamics of its spreading, the WHO
has developed a temporary recommendation “Rational use
of personal protective equipment for coronavirus disease
(COVID-19) and considerations during severe shortages” as of
April 6,2020. It regulates the use of each type of PPE in a specific
situation (when examining patients, during resuscitation, in an
ambulance, etc.) [14].

Taking into account these recommendations of the WHO, the
order of the Ministry of Health of Ukraine Ne 552 0£25.02.2020
approved the Standard of medical care “Coronavirus disease
2019’ which provides not only the prevention, diagnosis and
treatment of the disease, but also the responsibilities of the par-
ties in area of labour safety, including the use of PPE [28]. Based
on the WHO recommendations and the specified standard,
local rules for the use of PPE should be developed in medical
institutions. Not only the type of PPE should be estimated, but
also the number of PPE required for a medical worker in the
performance of their professional duties.

After approval of such rules at the local level, the employer
must familiarize medical workers with them and ensure the
availability of PPE of appropriate quality and in the appropriate
quantity. Section 4 of the WHO Interim Recommendation
“Infection prevention and control during health care when

coronavirus disease (COVID-19)is suspected or confirmed” as
of January 25, 2020, provides the employer's responsibility to
train health workers in the care and treatment of patients and
the use of PPE during the provision of medical care to patients
with COVID-19, to ensure the supply of PPE in sufficient
quantities and control its use by health workers [6].

In turn, if PPE is available and provided in sufficient quanti-
ties, Section 3 of the WHO Interim Recommendation requires
the health worker to use PPE during the provision of medical
care and other professional responsibilities.

In particular, paragraph 15 of the Law of Germany on the
implementation of labour safety measures to improve the safety
and health of workers at work provides for the obligation of the
employee to take care of their own safety and health and follow
the relevant local instructions of the employer, including use of
PPE and other protective devices [29]. Similarly, Article 7 of the
UK Occupational Safety and Health Act obliges the employee
to take care of their own health and the safety of others and
to comply with the labour safety and health requirements set
by the employer and provided by the relevant legislation [30].

The WHO acts pay close attention to the administrative
control to be exercised by the employer in the form of ensur-
ing the operation of the patient sorting system to reduce the
burden on healthcare workers, the organization of the process
of surveillance for acute respiratory infections that can be
caused by nCoV among healthcare workers and monitoring
their observance of standard precautionary measures and their
improvement if necessary.

Therefore, the requirements for PPE, its quantity, quality; rules
of application and control over their use by health workers,
which are regulated at the international and national levels,
should be detailed at the level of the health care institution,
which will minimize the risk of infection of healthcare workers
with COVID-19 and the cause of harm to their life and health.

In order to establish the state of awareness of health workers
in matters of legal protection of their safety, particularly related
to the current legal regulations governing the safety of health
workers during the COVID-19 outbreak, a survey among the
doctors was conducted.

The questionnaire was anonymous, and the sample among
medical doctors was random. The survey was remote; respon-
dents were selected on the basis of databases of relevant clinical
departments of the Kharkiv Medical Academy of Postgraduate
Education. The requirement to participate in the survey was
to have at least 7 years of work experience in the specialty. The
number of respondents in the group ranged from 6 to 12, which
met the requirements for achieving the conditions of permis-
sible error of expert analysis of 5% (p = 0.05), when the expert
group must include at least 6 experts [31, p. 766].

The respondents were represented by doctors of commu-
nal medical enterprises that provide medical care during the
COVID-19 outbreak. In particular, these were primary care
physicians — general practitioners of family medicine (6 ques-
tionnaires), specialists of polyclinics (12), physicians of thera-
peutic hospitals (12) and surgeons of surgical hospitals (12),
maternity hospital doctors (6), doctors of infectious diseases
hospitals (6) and doctors of emergency and disaster medicine
centres (6) — a total of 60 respondents.
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The questions are grouped into three groups: the first is the
respondents' awareness of regulatory and administrative infor-
mation on labour safety, in particular during the COVID-19
outbreak; the second - their assessment of the state of labour
safety at a particular medical institution during the COVID-19
outbreak; third — proposals from respondents to improve the
provision of PPE and other safety equipment for health workers
in the institutions where they work.

The analysis of the first group of questions showed that
knowledge of the legal norm, which provides the right of an
employee to refuse to perform professional duties in cases of
dangerous working conditions (Article 153 of the Labour Code
of Ukraine), showed 50% of family doctors and specialists, most
have more than 10 years of experience. Respondents of other
groups did not show awareness of the existence of Art. 153 of
the Labour Code of Ukraine. Thus, out of the total number
of respondents (60), only 9 specialists provided a positive
answer to the question, which is 15% of the total number of
respondents. However, almost all respondents in all groups
showed knowledge of the CORONAVIRUS DISEASE Stan-
dard (COVID-19) and its appendix Ne6 “Rational use of PPE
in COVID-19”. Only one person in the group of polyclinic
doctors was unfamiliar with it.

The presence of an order or other local act of the medical
institution was also indicated by all respondents, except for the
above-mentioned doctor who works in the polyclinic. At the
same time, all doctors from inpatient care groups (infectious
hospitals, therapeutic and surgical departments, maternity
hospitals), 50% of family doctors and doctors of emergency care
and disaster medicine, 25% of doctors working in polyclinics
gave a positive assessment of such acts.

A study of the conditions for implementing the requirements
of these regulations and administrative documents shows
that all respondents from the groups of hospitals and doctors
of emergency and disaster medicine centres and polyclinics
indicated the availability of instruction on the use of PPE in
the provision of medical care during the COVID-19 epidemic.
Only two family physicians stated that they were unaware of
the existence of the briefing and accordingly did not participate
in the event.

Respondents were asked to rate the effectiveness of the brief-
ing on a scale from 1 to 3, where: 1 - dissatisfied, 2 — neutral,
3 - completely satisfied. Groups of doctors from infectious
hospitals and maternity hospitals were completely satisfied
with the briefings. Among family physicians and surgeons from
among those who were instructed, all gave a score of 2 points:
“neutral” Among other respondents, 50% of therapists, as well
as two doctors - a third of the respondents - from the centres of
emergency care and disaster medicine, and two - 17% - from
the group of doctors of polyclinics were completely satisfied.
Thus, the assessment (neutral) of the briefing was provided by:
50% of doctors from therapeutic hospitals, two thirds from the
number of doctors of emergency care and disaster medicine
and 83% from the number of doctors of polyclinics.

The next series of questions was devoted to the study of the
state of real provision of PPE for health workers. The state of
provision of personal protective equipment and other means
of safety of medical workers in the relevant medical institutions
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was asked to be rated on a scale from 1 to 3, where: 1 - dissatis-
fied, 2 - neutral, 3 - completely satisfied. All respondents from
the group of doctors of infectious diseases hospitals and one
respondent from the group of doctors of polyclinics were com-
pletely satisfied. The vast majority of respondents from other
groups gave a score of 2 points - “neutral.” The following ques-
tions reveal the grounds for this dissatisfaction with the state of
PPE provision. Thus, respondents indicated that the personal
protective equipment provided did not always correspond to
the level of danger. This was noted by: half of the respondents
from the groups of doctors of therapeutic and surgical hospitals,
family doctors, as well as 75% of doctors of polyclinics.

An important factor of dissatisfaction is the insufficient
number of PPE provided at the expense of the institution itself,
as indicated by doctors of all groups, except for employees of
infectious diseases hospitals. As a result, 75% of respondents
were forced to provide themselves with PPE at their own ex-
pense, and only 25% of respondents from the therapeutic and
surgical groups and maternity hospitals did not do so.

An integrative indicator that allows to draw a conclusion
about the conditions and effectiveness of the use of PPE may
indicate the presence of an appropriate control system. Its pres-
ence was positively indicated by respondents from all groups,
except for 3 respondents (25%) from the group of family doctors
and 6 respondents (50%) from the group of polyclinic doctors.
Further research on this issue shows that in family medicine
institutions and polyclinics, the heads of structural departments
are (in the vast majority) responsible for monitoring the use of
PPE and other means of safety, while in other medical enter-
prises the chief physician or director of the medical enterprise
are responsible for that. This fully correlates with the doctors'
answers about the existence of an appropriate local order on
the organization of control over the use of PPE and other safety
equipment and familiarization with it. Those were the groups
of family doctors and doctors of polyclinics who pointed out
the absence of such an order.

Analysis of doctors' proposals to improve the provision of
PPE and other means of safety of health workers showed that
those are doctors of family medicine and outpatient care who
insist on implementing a full range of proposals included in
the questionnaire, namely: a) ensure the use of PPE in accor-
dance with the level of danger; b) increase the number of PPE
and other safety equipment; ¢) acquire more convenient PPE
and other safety equipment, d) provide effective training and
regular briefings on the use of PPE and other safety equipment,
e) improve the control system for the use of PPE.

At the same time, respondents from other groups chose only
a few options, namely: ¢) acquire more convenient PPE and
other safety equipment (100% of respondents); b) increase the
number of PPE and other safety equipment (80%); d) provide
effective training and regular briefings on the use of PPE and
other safety equipment (60%); a) ensure the use of PPE in
accordance with the level of danger (60%).

The results of the survey indicate the existing problems in
the labour safety of health workers, resulting in their mass
infection with COVID-19. This is also pointed out by Chinese
scientists ]. Wang, M. Zhou, E Liu, who conducted a survey in
Guangdong province and concluded that the causes of infection
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of health workers are: 1) inconsistency of PPE with the threat
posed by coronavirus (doctors were not aware of the ways of its
penetration, symptoms and negative impact on the body); 2)
prolonged contact with a large number of infected, high labour
intensity, lack of rest; 3) lack of PPE for doctors; 4) low level of
training of doctors to counteract a specific virus [2, p. 101].

At the same time, the effectiveness of the use of PPE in the
treatment of patients with COVID-19 has been confirmed by
numerous scientific studies. To illustrate the importance of the
use of PPE in Singapore, a study of case in which 41 healthcare
workers had contact with a patient was conducted. After 14
days of self-isolation and several tests, these individuals were
confirmed to not have the disease, as they used the necessary
PPE. Researchers have concluded that the basis for the protec-
tion of healthcare workers from infection is strict observance
of hygiene rules and proper use of PPE [32, p. 766].

As rightly remarks M. Paszkowska, it is the state that is
responsible for protecting healthcare workers during the pan-
demic by taking a number of measures, including the issuance
of regulations governing the rights and obligations of the sub-
jects of legal relations in the field of medical services. [33, pp.
802]. All international acts and acts of national legislation, acts
concerning the provision of the right to safe working conditions
for medical workers must contain scientifically substantiated
requirements for the protection of medical workers, which, in
turn, must be specified in the health care institution.

CONCLUSIONS

The study proves that doctors' knowledge of their right
to safe working conditions is very limited. The healthcare
workers are much more aware of the requirements con-
tained in departmental regulations and administrative
acts. In this case, it is the Standard of medical care “CORO-
NAVIRUS DISEASE” (COVID-19) and its appendix Ne6
“Rational use of personal protective equipment (PPE) in
case of COVID-19”. Despite the fact that in infectious
departments and hospitals of surgical and therapeutic
profiles, maternity hospitals such work is generally car-
ried out at the appropriate level, the implementation of
departmental acts can not be considered sufficient, as in
other institutions that provide mass outpatient, specialized
outpatient and emergency assistance, the implementation
of departmental acts requires persistent and urgent work.

Based on the study, it was found that the shortage of PPE
is a mass phenomenon and, as a result, healthcare workers
are forced to buy it at their own expense.

The questionnaire also shows some connection with
the state of provision of PPE to doctors and the level of
organization of such provision. In institutions where the
responsibility for this is placed personally on the heads
(directors and chief physicians of medical institutions), the
level of satisfaction of doctors with the state of provision
and use of PPE is much higher than where the heads of
departments are responsible for that.

Suggestions from doctors to improve the situation with
the provision of PPE during their activities provide grounds
for assessing the current state of the organization of this

work in a particular medical institution. Particular atten-
tion in this area should be paid to medical institutions of
family medicine, polyclinics and emergency centres.

The things mentioned above allow us to formulate pro-
posals for the legal support of the system of guaranteeing
safe working conditions for medical workers at a partic-
ular medical institution. Legal regulation of safe working
conditions for medical workers includes: 1) the existence
of legislative provisions and departmental, administrative
acts on the right of medical workers to safe conditions, in
particular during the COVID-19 pandemic; 2) acquain-
tance of all medical workers of the enterprise with these
acts; 3) creation of a system that guarantees safe working
conditions for medical workers in a particular enterprise
by: a) distribution of responsibilities between the heads
of medical enterprises, b) issuing orders and other ad-
ministrative acts on local labour safety, ¢) acquaintance
with such acts of medical workers by systematic training,
d) ensuring the proper quality and quantity, as well as
adequate convenience of PPE in accordance with existing
needs, e) monitoring the use of PPE and the functioning
of the entire system. This requires the creation, in partic-
ular, of local protocols or technological maps of the use
of PPE in each medical institution and the development
and approval of relevant results of their use that are safe
working conditions standards. In this paper, it is expedient
to combine the efforts of medical workers and specialists in
the legal provision of safe working conditions, in particular,
for medical workers during the COVID-19 pandemic.
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