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ABSTRACT

The aim of this work is to identify and analyze the key positions of the ECHR in the context of respect for the right to a fair trial (Article 6 of the European Convention on
Human Rights (hereinafter — the Convention)) of a person suffering from mental disorders in criminal proceedings concerning the application of compulsory medical measures
(hereinafter referred to as CMM); formulation of scientifically substantiated proposals for determining the restriction legality criteria of the right of a person suffering from a
mental disorder to personal participation in the trial.

Materials and methods: During the preparation of the article, the following was processed: scientific research on ensuring the rights of persons suffering from mental disorders
in criminal proceedings; provisions of international agreements on the provision of psychiatric care; the legal position of the ECHR on the observance of the right to a fair trial of
persons suffering from mental disorders (6 decisions were analyzed in which the ECHR addressed these issues in the context of the requirements of Article 6 of the Convention);
criminal procedural legislation of individual states; the results of a survey conducted by the authors of 88 judges (judges of local courts of Ukraine) on key issues of ensuring the
participation of a person suffering from a mental disorder in a court hearing.

Inthe process of research a set of general scientific and special methods of cognition was used (comparative-legal method, systemic-structural method, generalization method,
method of analysis and synthesis, method of sociological research, method of expert assessments, etc.).

Results: According to the results of the research: a) the legal positions of the ECHR to ensure the right of a person suffering from a mental disorder to a fair trial are identified and
generalized (Article 6 of the Convention); b) criteria for the legality of restricting the right of a person suffering from a mental disorder to personal participation in the trial are proposed.
Conclusions: An analysis of the ECHR's key positions led to the conclusion that there was a violation of a person's right to a fair trial in national case law (Article 6 of the

Convention), due in part to the lack of clear criteria for legally restricting a person's right to a trial.
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INTRODUCTION

The current development of the case law of the ECHR shows a
fairly high level of appeals to this European institution of persons
suffering from mental disorders whose claims are violations of
the right to liberty and security (Article 5 § 1 (e) of the Conven-
tion) and the right to a fair trial (Article 6 of the Convention).
The article will consider the key positions of the ECHR on the
personal participation of a person suffering from a mental dis-
order in the trial from the standpoint of compliance with Art. 6
of the Convention right to a fair trial. We should note that some
issues in this area were previously published by the authors of this
article together with Olena A. Leiba [see at: 1]. However, in the
framework of this study; the authors intend to develop scientific
ideas aimed at addressing the issue of personal participation of
persons with mental disorders in court proceedings in the context
of international standards and legal positions of the ECHR to
ensure the right to a fair trial (Art. 6 of the Convention).

THE AIM

The aim of this work is to identify and analyze the key posi-
tions of the ECHR in the context of respect for the right to a
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fair trial (Article 6 of the European Convention on Human
Rights (hereinafter — the Convention)) of a person suffering
from mental disorders in criminal proceedings concerning
the application of compulsory medical measures (herein-
after referred to as CMM); formulation of scientifically
substantiated proposals for determining the restriction
legality criteria of the right of a person suffering from a
mental disorder to personal participation in the trial.

MATERIALS AND METHODS

During the preparation of the article, the following was
processed: scientific research on ensuring the rights of
persons suffering from mental disorders in criminal
proceedings; provisions of international agreements on
the provision of psychiatric care; the legal position of
the ECHR on the observance of the right to a fair trial of
persons suffering from mental disorders (6 decisions were
analyzed in which the ECHR addressed these issues in the
context of the requirements of Article 6 of the Convention);
criminal procedural legislation of individual states; the
results of a survey conducted by the authors of 88 judges
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(judges of local courts of Ukraine) on key issues of ensur-
ing the participation of a person suffering from a mental
disorder in a court hearing.

In the process of research a set of general scientific and
special methods of cognition was used (comparative-le-
gal method, systemic-structural method, generalization
method, method of analysis and synthesis, method of
sociological research, method of expert assessments, etc.).

RESULTS

As it is noted in the special literature, “mental disorder (a
term often used in mental health legislation and interna-
tional literature on mental health tribunals) is recognized
as a global health concern and is one that has attracted
significant international attention” [2, p. 494]. The World
Health Organization demonstrates dangerous statistics —
mental disorders are one of the top public health challenges
in the WHO European Region, affecting about 25% of
the population every year [3]. In the case of committing
socially dangerous acts by persons suffering from mental
disorders, the legislation of foreign countries provides for
a special procedure for criminal proceedings. In general,
the peculiarities of the proceedings against persons suf-
fering from mental disorders are embodied at the level of
international legal acts, such as: the Convention on Human
Rights and Biomedicine of 4 April 1997; United Nations
General Assembly Resolution Principles for the Protection
of Persons with Mental Illness and the Improvement of
Psychiatric Care, Ne 46/119 of 18 February 1992; Recom-
mendation of the Committee of Ministers to member states
on the legal protection of persons suffering from mental
disorders who are involuntarily detained as patients, Ne R
(83) 2 of 22 February 1983; Recommendation Ne 1235 on
psychiatry and human rights of 01 January 1994, Recom-
mendation 818 on the situation with mental illness of 08
October 1977, etc.

The analysis and generalization of the case law of the
ECHR allows singling out certain ECHR approaches to the
personal participation of a person suffering from a mental
disorder in court proceedings.

1. A person suffering from a mental disorder shall have
access to a court and the opportunity to be heard in person
or through any form of legal representation (See at: § 71
Case of Shtukaturov v. Russia [4]; § 62 Case of Zagidulina
v. Russia [5]; § 39 Case of Gorshkov v. Ukraine [6]). This
position of the ECHR embodies the international legal
standard provided for in Art. 6 of the Convention - the
right to a fair trial. In its decisions on persons suffering
from mental disorders, the ECHR has repeatedly recalled
that from the very notion of a fair trial, it is clear that a
person accused of a crime must be given the right to be
present and to participate effectively in the trial (See at:
§106 Case of Romanov v. Russia; § 100 Case of Proshkin
v. Russia). In addition, the ECHR considers alternative
participation in the court hearing of its representatives to
be a form of exercising the right to a personal presence
in court. Thus, modern criminal procedure legislation
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of many states provides for double representation of the
rights of a person suffering from a mental disorder, in the
form of participation of a lawyer and a legal representative
(the Criminal Procedure Code of the Russian Federation
(Articles 437, 438); the CPC of Ukraine (Articles 512); the
CPC of Moldova (Articles 493, 494); the CPC of Belarus
(Articles 445, 446); the CPC of Kazakhstan (Articles 512,
513); the CPC of Kyrgyzstan (Articles 467, 468), the CPC of
Poland (Articles 76, 79)) and others. Due to the particular
vulnerability of a person suffering from a mental disorder,
the mandatory participation of their representatives in
criminal proceedings (in particular, in court proceed-
ings) is of particular importance. After all, it provides an
adequate level of protection of the rights and legitimate
interests of a person whose mental disorder does not allow
them to exercise their procedural rights independently.

However, at the present stage of development of case law
there is a tendency towards the priority of ensuring personal
participation in the trial of a person suffering from a mental
disorder. For example, in Case of Zagidulina v. Russia the
applicant was recommended hospitalization, with which
Ms. Zagidulina disagreed. On the same day the hospital
applied to the court for a sanction for the applicant's invol-
untary hospitalization. The trial was attended by a prose-
cutor, a psychiatrist and a representative of a psychiatric
hospital, who requested a hearing in the applicant's absence
as she could not attend the hearing on medical grounds.
The hearing was held in the absence of the applicant and
her representative (§ 5-10). The ECHR emphasized that
the applicant played a dual role in the proceedings: she
was an interested party, and, at the same time, the main
object of the court's examination. Therefore, hearing
the applicant either in person or through some form of
representation was indispensable for a “fair and proper
procedure”. Taking into consideration the applicant's clear
and undisputed refusal to undergo any treatment and the
domestic courts' awareness of this fact, which was reflected
in their decisions, the need to ensure the applicant's right
to be heard was ever more pressing (See at: § 62 of the Case
of Zagidulina v. Russia) [5].

It should be noted that the ECHR has categorically stated
in some cases that the participation of counsel and legal
representative could not compensate for the absence of a
person suffering from a mental disorder in the trial. This
legal position has been demonstrated in a number of the
ECHR cases. For example, in Case of Romanov v. Rus-
sia the Court noted that the psychiatrists' findings were
identical as to the diagnosis, but differed in the choice of
measures to be applied to the applicant: outpatient treat-
ment or placement in a psychiatric hospital. The ECHR
emphasized that such disagreement was of particular
importance to the applicant's participation in the court
hearing. The district court could not rule without a direct
assessment of the applicant's testimony, and the presence
of the applicant's lawyer could not compensate for his
absence (§ 111-112) [7]. In Case of Proshkin v. Russia the
ECHR criticized the following circumstances of the case.
Thus, the trial court questioned the examination's findings
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and therefore considered it appropriate to re-examine the
applicant's psychiatric examination. However, not receiving
the results of the new examination in time, the court ruled
to apply CMM to the applicant (§ 31). In this situation,
it was particularly important for the judges to hear the
applicant in person and to ascertain his state of health.
The court could not rule without a direct assessment of
the applicant's conduct and the evidence provided by him.
The presence of the applicant’s defense counsel and mother
could not compensate for the applicant’s inability to present
his own arguments in court (§104) [8].

Thus, the analysis of the above positions of the ECHR
allows us to conclude that the ECHR recognizes: a) forms
of implementation of the provisions of Art. 6 of the Con-
vention right to a fair trial, personal participation in the
trial of a person suffering from a mental disorder and/or the
participation of their representatives (defense counsel, legal
representative); b) priority personal participation in the
court hearing of a person suffering from a mental disorder,
as the alternative participation of their legal representatives
is not always able to compensate for the lack of opportunity
for the applicant to express their own position in court.

Survey results: Among the judges we interviewed, 99%
were in favor of the inexpediency of mandatory partic-
ipation in the court hearing of the person in respect of
whom the issue of applying the CMM to them is being
considered. In turn, the same number (99%) of respondents
gave an affirmative answer to the question “Do you think
that the alternative participation of the defense counsel
and the legal representative of the person in respect of
whom the application of the CMM is being considered
could fully compensate for the absence of such a person
in court?”. Only one respondent expressed the view that
the alternative participation of the defense counsel and the
legal representative of the person under consideration of
the application of the CMM could not fully compensate
for the absence of such a person in the court hearing,
and therefore the question of the person's participation
in the court hearing should be resolved in each specific
case. Thus, the results of the survey show that European
approaches today are not always perceived at the level of
legal awareness of national law enforcers. In view of this,
the implementation of the approaches developed by the
ECHR into national law is justified.

2. Establishing the fact of a person's mental illness does
not automatically deprive them of their right to personal
participation in the trial. This position was expressed in
the Case of Proshkin v. Russia, in which the ECHR noted
that “although not having an absolute character, the right of
being heard enjoys such a prominent place in a democratic
society and has such a fundamental value for the protection
of an individual against arbitrariness on the part of public
authorities, that the mere fact of the individual suffering
from a mental illness, as well as his being declared legally
incapacitated, cannot automatically lead to the exclusion of
the exercise of that right altogether. It is the very weakness
of a mentally ill defendant which should enhance the need
for supporting his rights. In this context, authorities must

show requisite diligence in ensuring the accused's right to
be present in an effective manner and must act particu-
larly carefully when infringing upon that right, so as not
to place the mentally ill at a disadvantage when compared
with other defendants who do enjoy such a right” (§ 102
of the Case of Proshkin v. Russia) [8].

Thus, the established fact of a person's mental disorder
cannot automatically deprive them of the right to participate
in the trial. However, a fairly illustrative example of violation
of this thesis is the Case of Romanov v. Russia, where the
ECHR found that the applicant had never taken part in a court
hearing on the basis of a mental illness established by a panel
of experts, which found that the applicant had: suffered from
a psychological disorder in the form of profound dissociative
psychopathy; committed the crime in a state of insanity; had
a distorted perception of the circumstances surrounding the
criminal proceedings, so he could not give adequate evidence
(§ 20). At the same time, the ECHR examined two circum-
stances on the basis of which the district court refused to
grant the applicant's request for personal participation in the
hearing: a) the remand center does not bring persons suffering
from a mental disorder to court (§ 23); b) the testimony of a
person who has been declared incompetent is inadmissible
evidence (§ 24). Analyzing the above circumstances, the
ECHR concluded that “in the present case the authorities
failed to take any steps to secure the applicant's attendance
at the hearings. There is no indication that the applicant dis-
played any disturbed behavior or that his physical and mental
condition otherwise precluded him from appearing before
the court. The District Court's argument that the applicant's
presence at the hearing was not required in that the testimony
of the applicant as a mentally disturbed person could not be
accepted as evidence is striking given that it was for the District
Court to determine for the first time whether the applicant
had committed the offence in a deranged state of mind and
assess whether his mental condition required any compulsory
medical care” (§ 109) [7].

At the present stage, the criminal procedure legislation
of many states provides for the possibility of restricting
the right of a person suffering from a mental disorder to
participate in the trial based on the conclusions of forensic
psychiatric examination on the nature and extent of their
disease (CPC of the Russian Federation (Article 441); CPC
of Belarus (Article 445); CPC of Kazakhstan (Article 511);
CPC of Moldova (Article 496); CPC of Estonia (Article 400,
CPC of Uzbekistan (Article 570)) and others. [1, p. 2448].
However, it should be emphasized that the expert's opinion
in criminal proceedings on the CMM actually becomes key
evidence. This is due to the fact that the medical aspect
is crucial for the court to make both the final decision in
the criminal proceedings on the CMM and the interim
decision on the possibility of participation in the trial of a
person suffering from a mental disorder (Survey results:
Among the judges we interviewed, 98% agreed that in
proceedings on the application of the CMM, the conclu-
sion of a forensic psychiatric examination is de facto key
evidence). At the same time, a balanced approach of judges
to the objective assessment of the expert's conclusion (con-
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clusions) on the mental state of a person acquires special
significance, in particular, when deciding on the possibility
of such a person's participation in a court hearing. After
all, the case law of the ECHR shows examples of rather
abstract conclusions of experts on the mental state of a
person, which makes it impossible for them to be present
during the trial. Thus, in the Case of Anatoliy Rudenko
v. Ukraine the ECHR noted that according to the act at the
time of the examination the applicant had suffered from
“chronic paranoid personality disorder with delusional
inclusions” His mental state was considered to be an im-
pediment to his ability to participate effectively in court
hearings. According to the expert's report, the applicant
behaved casually and amicably, demonstrating a high level
of intelligence, good memory and analytical skills, but also
a certain superiority and categorical judgment (§ 31). The
ECHR empbhasized that there was no compelling reason to
prevent the applicant from taking part in the proceedings.
Thus, the experts did not provide any explanation as to
why the applicant's mental state was considered to prevent
him from participating effectively in the court hearings ($
114) [9]. In the Case of Proshkin v. Russia the ECHR stated
that it did not see any convincing evidence to substantiate
that the applicant's conduct or mental condition prevent-
ed him from attending the trial in person (§ 103) [8]. In
the Case of Romanov v. Russia the ECHR concluded that
“the administration did not take any measures to ensure
the applicant's presence at the court hearings. There is no
evidence that the applicant behaved inappropriately or that
his physical or mental condition in any way prevented him
from participating in court” (§ 106) [7].

The ECHR therefore insists on the need for evidence of the
conduct of a person which prevents their personal participation
in the trial. Thus, when deciding on the legality of a trial in
the absence of a person suffering from a mental disorder,
judges should critically evaluate the conclusions of experts
on the mental state of the person, taking into account other
circumstances of the criminal proceedings. For example, in
assessing whether a person's absence from a court hearing
has been justified, the ECHR takes into account concomitant
factors such as the nature and complexity of the issues before
the national courts, their importance to the applicant, and
whether the person's personal presence posed any threat
to others or to themselves, etc. (§ 68 of the Case of Shtuka-
turov v. Russia) [4]. In our opinion, the danger of a person to
themselves and others should be a criterion for the legitimacy
of restricting a person's right to personal participation in
court proceedings. Therefore, the conclusions of experts on
the mental state of a person, in addition to their diagnosis,
should answer the question of the danger degree of a person
suffering from a mental disorder.

In the context of this issue, some authors rightly believe
that there are various forms of inappropriate behavior
that are not covered by the concept of danger, but make it
impossible to participate in the trial of a person suffering
from a mental disorder. For example, a person gets na-
ked, imitates the voices of animals, etc. Such behavior is
incompatible with the observance of the order of the trial
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and degrades the dignity of the person [10, p. 9]. Agreeing
with the above point of view, we believe that in resolving
the legality of restricting a person's right to personal
participation in the trial, the second criterion is behavior
that degrades the honor and dignity of a person suffering
from a mental disorder." In addition, our survey provides
an opportunity to add to the list such a criterion as the
availability/unavailability of a person for verbal contact and
communication with the participants of the court hearing.

Survey results: the answers to the question “If the partic-
ipation of the person in respect of whom the issue of appli-
cation of the CMM is considered was not mandatory and
this issue would be decided by a judge, then what criteria
would be appropriate to take into account when making
such a decision?” were divided as follows: only the danger
of a person for themselves and others — 22%; the danger
of the person for themselves and others and accessibility/
unavailability of the person for verbal contact and commu-
nication with the participants of the court hearing — 78%.
At the same time, in resolving this issue 99% of judges are
ready to be guided only by the information reflected in the
forensic psychiatric examination and only 1% of judges are
ready to take into account not only the expert's position but
also their own assessment of the person's visual perception
and verbal communication.

3. A person suffering from a mental disorder has a dual role
in court proceedings: he or she is an interested person and, at
the same time, the main object of judicial investigation. (See
at: §72 Case of Shtukaturov v. Russia; § 62 Case of Zagiduli-
nav. Russia, etc.). Explaining the above position in the Case
of Shtukaturov v. Russia, the ECHR stated that a person's
participation is necessary not only to state their position
on a case, but also for a judge to have their own idea of his
or her mental state. In the present case, the Court agreed
that “the applicant did indeed have psychiatric problems,
but on the basis of the case file he was a relatively inde-
pendent person. In such circumstances, it was absolutely
necessary for the judge to have at least a brief visual contact
with the applicant, and preferably his interrogation” (§ 72,
73) [4]. Thus, the manual for prosecutors emphasized the
thesis that “A judge must determine if the defendant is fit
to plead and to stand trial. This is a determination on the
balance of probabilities if the defendant raises the issue, or
if he contests it then it is for the prosecution to satisfy the
court beyond a reasonable doubt” [11, p. 21].

The criminal procedure legislation of Ukraine provides
for the obligatory participation in the court proceedings of
a person in respect of whom the issue of application of the
CMM is being resolved. This legal requirement in modern
judicial practice is provided by videoconference between
the courtroom and the psychiatric care facility where the
person with the mental disorder is actually staying. In
fact, in pursuance of the ECHR's position on the need
for a judge to form their own assessment of a person's
condition as a result of his or her visual perception and

! Although this criterion was not supported by the judges who participated
in our survey.
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verbal communication, videoconferencing allows the
legal requirement for such a person to participate in
court to be met. However, foreign researchers express
the position that “Where a defendant is vulnerable, online
and virtual procedures are inappropriate. There is limited
opportunity for determining whether the defendant fully
understands the nature of the plea he or she is tendering
or other procedural aspects for which their instructions
are required” [12, p. 59].

DISCUSSION

The issue of personal participation of a person suffering
from a mental disorder in the proceedings concerning the
application of the CMM from the standpoint of respect
for their right to a fair trial (Art. 6 of the Convention) was
partially considered by the authors of this article together
with Olena A. Leiba [1]. Key aspects of a person's mental
health in the context of a fair trial were highlighted in
the David Latham's report Mental Health and Fair Trial
[12]. The practice of applying procedural law to persons
suffering from mental disorders has been analyzed in a
handbook for prosecutors — Mental Health Conditions and
Disorders: Draft Legal Guidance [11]. In the article of Penny
Cooper and Janet Grace, the issues of application in the
judicial system of special measures applicable to persons
suffering from mental disorders were considered [13].
The study of ensuring the rights and legitimate interests
of persons suffering from mental disorders, in the context
of international standards of fair trial was carried out in
the work of A.L. Osipov [14]. The problems of personal
participation of persons in the trial in criminal proceedings
concerning the application of the CMM were analyzed
in the work of S.N. Shishkov [10]. At the same time, the
review of the works allows us to state that today a number
ofissues related to ensuring the personal participation of a
person with a mental disorder in court remain controver-
sial and require further research in terms of the legitimacy
of restricting their rights in the court proceedings. This
paper highlights the positions of the ECHR in the context
of ensuring the right of persons suffering from mental
disorders to a fair trial. However, at the present stage it is
necessary to comprehend the compliance of law enforce-
ment practice with the specified case law and international
standards in general.

CONCLUSIONS

1. The case law of the ECHR has established certain ap-
proaches to the personal participation of a person with
a mental disorder in a trial in the context of respect
for his or her right to a fair trial: (a) a person suffering
from a mental disorder should have access to a court
and be heard in person or through any form of legal
representation; (b) the establishment of the fact of a
person's mental illness does not automatically deprive
them of their right to participate personally in the court
proceedings; (c) a person suffering from a mental disor-

der has a dual role in the trial: he or she is the interested
person and, at the same time, the main object of the
judicial investigation.

2. The ECHR recognizes: a) personal participation in the
trial of a person suffering from a mental disorder and/
or the participation of their representatives (defense
counsel, legal representative) as the forms of imple-
mentation of the provisions of Art. 6 of the Convention
right to a fair trial; b) priority personal participation in
the trial of a person suffering from a mental disorder, as
the alternative participation of their legal representatives
is not always able to compensate for the applicant's lack
of opportunity to express their position in court.

3. The conducted research allowed to form three criteria
of legality of restriction of the right of the person to
personal participation in trial: a) danger of the person
for itself and others; b) behavior that degrades the honor
and dignity of a person suffering from a mental disorder;
c) availability/unavailability of the person for verbal
contact and communication with the participants of
the court hearing.
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