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INTRODUCTION 
The European context for the humanization of criminal 
policy provides for the protection of the rights of every per-
son suffering from a serious illness and serving a sentence 
in a prison. After all, the release of a convict due to illness 
ensures the realization of the human right to health care 
and the creation of conditions for effective treatment and 
recovery. The introduction of the institution of exemption 
from serving a sentence due to a serious illness in different 
countries has its own features that allow to study and iden-
tify trends, as well as best practices for creating effective 
mechanisms, both to achieve the goals of criminal justice 
and to protect the right to life and health care.

THE AIM 
The aim of the study is to analyze the features of the real-
ization mechanism of convicts' rights who have fallen ill 
with a serious illness, to release from serving a sentence 
in order to receive the necessary treatment.

MATERIALS AND METHODS 
This study uses a set of methods of scientific knowledge. 
The empirical basis of the study is the statistics of the 
State Judicial Administration of Ukraine for 2015-2019 on 

convicts released from punishment due to serious illness, 
statistical materials and case law of Turkey, Georgia, Great 
Britain, Germany and Greece, generalization of Ukrainian 
case law. This study also used the personal experience of 
one of the co-authors as a lawyer for more than 20 years 
and for 3 years as a judge of the Supreme Court.

REVIEW
In Ukraine, release from punishment for illness was intro-
duced in 2001 with the adoption of the current Criminal 
Code of Ukraine (hereinafter - the Criminal Code of 
Ukraine) [1] and is one of the grounds for early release of 
a person from further imprisonment.

Analysis of statistical data indicates that in Ukraine in 
2015, 49.5% of applications for release from punishment 
due to illness were granted, in 2016 - 49%, in 2017 - 52%, in 
2018 - 41%, in 2019 - 42.2%, i.e. in most cases, the person 
is not exempt from punishment for illness [2].

In addition, according to the Prosecutor General's Office 
of Ukraine, 510 prisoners died in penitentiary institutions 
in 2015, 523 in 2016, 568 in 2017, 484 in 2018, and 517 in 
2019, respectively. And we observe such statistics despite 
the fact that the number of prisoners is constantly de-
creasing (for the period 2015 - 2019 – from 70 000 to 52.9 
thousand, respectively). In addition, as of January 1, 2020, 
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1,300 people with disabilities were held in penitentiary 
institutions in Ukraine [3].

In European countries, statistics on the functioning 
of exemptions due to illness are rather limited. Thus, in 
2017, 9 people were discharged in Georgia; 1 person [4] 
in Moldova. In the 2018 report, only Lithuania provided 
information on 5 people released due to serious illness [5].

It should be noted that the high mortality rate in 
penitentiary institutions of Ukraine is primarily due to 
inadequate conditions of detention, untimely diagnosis 
and inadequate medical care provided to convicts, as 
evidenced by numerous decisions of the European Court 
of Human Rights (ECHR), which indicate violations Art. 
3 of the Convention for the Protection of Human Rights 
and Fundamental Freedoms (hereinafter - the Convention) 
(Pokhlebin v. Ukraine, no. 35581/06 [6], Logvinenko v. 
Ukraine, no. 13448/07 [7], Petukhov v. Ukraine (No. 2), 
no. 41216/13 [8] and others).

The analysis of our sources allowed us to identify two 
main approaches to defining the concept of serious dis-
eases, notably: 1) normative definition of the list of serious 
diseases; 2) determination of the serious illness signs a and 
its impact on the person at the law level.

The authors' own experience of law enforcement activity 
and analysis of judicial practice in Ukraine shows that in 
the case of an application for release from punishment due 
to illness filed by a convict or his/her lawyer, in accordance 
with the requirements of Part 1 of Art. 539 of the Criminal 
Procedure Code of Ukraine (hereinafter - CPC of Ukraine) 

[9]  most often the court refuses to grant the petition pre-
cisely because of the lack of opinion of the medical advisory 
commission, which cannot be obtained without the Head 
Penitentiary's participation. For example, in case № 1-в 
/ 367/1159/2016, the convict applied to the court with a 
request to resolve the issue of his release from serving a 
sentence as having suffered a serious illness, but did not 
attach to it the opinion of a special medical commission. 
The court granted the prosecutor's request and ordered 
the Special Medical Commission at the State Penitentiary 
Service in Kyiv and Kyiv Oblast to conduct a medical 
examination of the convict and provide the court with a 
written opinion on the basis for his release from serving a 
sentence due to serious illness [10].

It has been proved that in Ukraine the assessment of 
a prisoner's health state is carried out in the health care 
institutions of penitentiary system, which deprives the 
convict of the right to choose a physician who will examine 
him/her. At the same time, it is argued that the procedure 
for release from punishment and imprisonment should be 
based on protecting the rights of prisoners to free access 
to effective medical care and preventing such treatment as 
harassment or torture.

DISCUSSION 
Problematic issues of release from serving a sentence due 
to the fact that the convicted person has a serious illness 
or reached an old age are permanently the subject of 

research by both Ukrainian [11,12] and foreign scholars 
[13-16]. Exemption from serving a sentence due to illness, 
as scientists note, is one of the manifestations of criminal 
responsibility humanization. The idea of achieving the 
objectives of criminal justice through the mitigation of 
repression and the use of alternatives to imprisonment is 
directly linked to the task of ensuring the prisoner's right 
to health care. At the same time, the issue of prisoner's 
health care is considered both in terms of ensuring free 
access of prisoners to medical care, and in terms of creating 
appropriate detention conditions [17].

The Parliamentary Assembly of the Council of Europe 
(hereinafter – PACE), taking care of the plight of seriously 
ill prisoners, in Resolution 2082 (2015) recommends the 
wider introduction of exemption from imprisonment for 
prisoners suffering from serious illness, it cannot always 
be provided by penitentiary institutions [18].

ECHR rulings show that the state of penitentiary system 
in many European countries cannot protect and guarantee 
the rights of prisoners to adequate medical care. In particu-
lar, in the case of Gülay Cetin v. Turkey [19] concerning the 
non-release of a prisoner with terminal cancer or in the case 
of Contrada (no. 2) v. Italy [20], in relation to the detention 
of a person whose state of health was incompatible with 
detention, a violation of Art. 3 of the Convention regarding 
the prohibition of inhuman and degrading treatment [21].

In view of the above, the EU Committee of Ministers has 
developed recommendations requiring States to release 
persons suffering from serious illnesses as soon as possible, 
taking into account medical and social criteria [22].

As for the essence or definition of the term “serious 
illness” of the Criminal Code of Ukraine, unfortunately, 
it is limited only to the definition of “serious illness of a 
convict that prevents serving a sentence”. Although, in our 
opinion, it is not the disease itself that is significant, but the 
consequences it has for the state of health of the convict.

At the same time, Ukraine uses the normatively estab-
lished List of Diseases as a basis for release from further 
imprisonment [23], which is mandatory for medical 
professionals in preparing an appropriate opinion on the 
prisoner's health.

It should be noted that the definition of serious diseases 
by approving the official list is not unique in European 
practice. Thus, in Georgia, the list of serious and incurable 
diseases, the presence of which is the basis for dismissal, 
is approved by the Minister of Labor, Health and Social 
Protection of Georgia, according to Article 39 of the Crim-
inal Code of Georgia [24]. A similar situation is observed 
in Greece, where a list of serious diseases has also been 
approved [25].

Another approach is to determine the signs of a serious 
illness and its impact on the person at the law level, which 
should be investigated when making appropriate decisions, 
and medical professionals should only give a reasonable 
assessment of whether a person's health meets these signs. 
For example, in Germany there is no such list of diseases, 
but at the same time there are conditions that must be met 
by the person's state of health claiming exemption from 
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the disease [26]. A similar approach is observed in Poland, 
Netherlands, France and other countries.

According to Mr. Andreas Gross, this gives grounds for 
concluding that the assessment of the medical criterion 
of exemption from serving a sentence due to a serious 
illness should be based on an individual approach and, in 
particular, answer the question: does further imprisonment 
poses threat to the prisoner's health or life, his/her digni-
ty? Whether the treatment and proper conditions can be 
provided to incarcerated, considering their state of health? 

And in general - does the further presence of a person, 
taking into account the conditions and medical indications, 
meet the purpose of punishment?  [27].

The effectiveness of assessing a prisoner's compliance 
with medical criteria also depends on the institutional 
mechanism that ensures that a prisoner has access to the 
professional care of health professionals who are called 
upon to draw appropriate conclusions about his/her health. 
The above-mentioned PACE recommendations and the 
Guidelines for the Treatment of Prisoners [28] emphasize 
that prisoners with a serious illness vitally need both 
unimpeded access to legal aid and access to medical care 
equivalent to that which they may receive at large. After 
all, one of the fundamental rights of the patient is the right 
to choose a doctor and the restriction of this right must be 
justified by necessity.

In Ukraine medical examination of convicted persons 
is carried out by the Medical Advisory Commission of 
health care institutions of State Criminal-Executive Service 
of Ukraine (hereinafter - SCES). Taking into account the 
results of the mentioned medical examination, an opinion 
is immediately drawn up on the convict's medical exam-
ination for the presence of a disease determined by the List 
of Diseases, which is the basis for submitting materials on 
release of the convict from further serving the sentence 
to the court.

A similar situation is observed in many other countries. 
Thus, in Turkey, according to the Law on Execution of 
Punishments and Security Measures, a medical opinion is 
drawn up only by the relevant commissions of the Institute 
of Forensic Medicine, which reports to the Ministry of 
Justice [29].

Given that limiting the range of facilities and doctors who 
can conduct the Medical Advisory Commissions creates 
risks of bias on their part, as well as restricts the rights of 
the patient prisoner, it seems appropriate to recommend 
mechanisms for involving independent doctors in the 
medical examination of prisoners and drawing appropriate 
conclusions.

Exemption from serving a sentence in Ukraine generally 
corresponds to European practice and is carried out by 
the court at the place of serving the sentence on the basis 
of assessment of both medical (nature, severity of illness) 
and legal criteria (gravity of the criminal offense, identity 
of the convict and other circumstances).

However, it should be emphasized that the conclusion of 
the Medical Advisory Commissions is not binding to the 
court, because according to Part 2 of Art. 84 of the Criminal 

Code of Ukraine in resolving this issue the court considers 
the crime gravity, the disease nature, the identity of the 
convict and other circumstances of the case, and therefore, 
despite the positive conclusion of the commission, the 
prosecutor's refusal.

Thus, in case № 367/762/14-k the court refused to satisfy 
the request to the head of the Bucha Correctional Colony 
№ 85 for release from serving the sentence of the convict 
as having fallen ill with a serious illness. At the hospital, 
the convict received medical care, but his/her condition 
deteriorated, a meeting of a special medical commission 
was held, which, studying the dynamics of the disease, 
concluded that the diagnosis sentenced the patient to a 
serious illness, which is the basis for lawsuits materials 
on the release of convicts from further imprisonment. At 
the same time, the court argued its refusal as follows: the 
person was sentenced to 11 years in prison for committing 
a grave crime; did not admit guilt in the committed crime; 
served less than half of the sentence; at the court hearing, 
the doctor did not prove that the convict's illnesses pre-
vented them from serving his/her sentence [30].

Currently, in Ukraine, the court examines such circum-
stances as behavior during the sentence, compliance with 
the regime, attitude to work, discipline, degree of correc-
tion, evasion of treatment and so on. Other circumstances 
that may be taken into account by the court include the 
length of imprisonment, lack of permanent residence and 
relatives at large, lack of funds, intentional infliction of 
harm to the convict, which led to illness, and so on.

In fact, the presence of even a fatal illness is not a neces-
sary basis for exempting a person from punishment due 
to illness. For example, in the case № 11kp / 818/1429/19 
the appellate court granted the prosecutor's complaint and 
denied the request for exemption from punishment due to 
illness, although the convict also suffered from a serious 
illness, namely: HIV infection, the 4-th clinical stage. How-
ever, the medical report states that the patient's condition 
is defined as relatively satisfactory, stable, the course of the 
patients' disease have a slight positive tendency. In addition, 
the appellate court additionally took into account the grav-
ity of the crime and the convict's identity, who had been 
convicted several times before, was released from serving 
his sentence, but did not take the path of correction, but 
continued to commit crimes [31].

In general, it should be concluded that the decision to 
release from punishment due to illness should be provided 
by an impartial body. In this case, the prisoner in person, 
his/her representative or their lawyer should be invited to 
represent their interests and be able to provide evidence, 
including alternative medical opinions.

CONCLUSIONS 
The rights of prisoners should be limited to the extent that 
the purpose of punishment is achieved, but States should 
refrain from violating the inalienable rights of prisoners to 
life and health. Given the state of the penitentiary system 
and the systemic problems identified in ECHR decisions, 
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special attention should be paid to the prevention of torture 
and ill-treatment of prisoners, in particular those in need of 
adequate medical care. States should implement recommen-
dations for statistical monitoring of the release of prisoners, 
summarize information on the number of requests for release 
and the results of their consideration, timing of their con-
sideration, the list and nature of diseases that caused them, 
and so on. In order to protect the interests of persons serving 
sentences and suffering from a serious illness, and therefore 
requiring release from serving a sentence, state mechanisms 
should provide flexibility in the approach to assessing the state 
of health of each person; authorities assessing the convict's 
state of health must be independent, and the prisoner must 
be able to choose doctors not only for treatment but also for 
the assessment of his/her state of health.
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