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ABSTRACT

The aim: The purpose of the paper is to raise awareness of the medical services subjects in the issues of establishment of the relationship between their activities and harm
to patients, analysis of the case law of the ECHR and provision of practical recommendations for the prevention of violations of Art. 2 of the Convention with subsequent

compensation for non-pecuniary and pecuniary damage.

Materials and methods: The authors used the judgements of the European Court of Human Rights (ECHR) on medical research, international regulatory acts, publications of
scholars in the field of medical law and legal doctrine in terms of liability of medical services providers for the violation of Art. 2 of the Convention.

Condlusions: Aiming to ensure proper legal protection of the rights and legitimate interests of subjects of medical care, the authors have developed recommendations on how
to prevent cases of violation of the right to life during the provision of medical services.
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INTRODUCTION

Art. 2 of the Convention for the Protection of Human Rights
and Fundamental Freedoms (hereinafter - the Convention)
defines the everyone's right to life shall be protected by law. [1]
The inviolability of the right to life is also guaranteed in Article
3 of the Universal Declaration of Human Rights, which states
that “everyone has the right to life” [2]. At the same time, the
list of actions that are defined in the Convention and are ad-
missible in matters of deprivation of life and are not qualified
as a violation of this article creates a protective “barrier” for
persons who commit acts of self-defense against violence or
oppose illegal actions of persons who are detained, etc. This
approach of lawmakers gives grounds to claim that the only
group of persons who can be released from liability (subject
to the condition of the exclusively necessary use of force) for
violation of the right to life in the performance of professional
duties are law enforcement officials.

From the point of view of legal risks, the provision of
medical services is the most vulnerable in terms of ensuring
proper conditions for the observance of the right to life of
a human in the provision of qualified medical care. This
thesis is due to the fact that human rights in the field of
health complement bioethics, but at the same time cover
a set of generally accepted standards and procedures that
allow to draw conclusions about violations in the context of
health care and provide protection against such violations
[3, p.1.1]. the Harmonization of national legislation with
European Union standards is among the most common
ways to improve the legal regulation of health care in the
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member states of the European Union. The implementation
of international law into domestic law is a constant practice
in Great Britain, Bulgaria, Poland, etc.

It is beyond argument that the adaptation of national
legislation to “uniform” standards is made in such a way as
to provide leverage to influence the behavior of the subjects
of relations devoid of ambiguity in the interpretation of
their application. This approach is self-sufficient in terms
of ensuring the interests of the state as a subject of regu-
lation of social relations. However, compliance with the
requirement to balance the interests of patient and doctor
is possible only when the analysis of judicial practice for the
effectiveness of a rule of law that governs the relationships
in the provision of medical services.

THE AIM

The purpose of the paper is to raise awareness of the med-
ical services subjects in the issues of establishment of the
relationship between their activities and harm to patients,
analysis of the case law of the ECHR and provision of prac-
tical recommendations for the prevention of violations of
Art. 2 of the Convention with subsequent compensation
for non-pecuniary and pecuniary damage.

MATERIALS AND METHODS
The paper is devoted to the analysis of the ECHR case law
and legal doctrine on liability of medical services provid-
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ers for the violation of Art. 2 of the Convention during
the performance of professional duties. We used the di-
alectical method to formulate conclusions regarding the
understanding of the content of Art. 2 of the Convention
in the context of ECHR decisions; the analytical method
was used in determining the trends of the case law of the
ECHR on the outlined subject; the method of synthesis
was used to create conclusions and recommendations for
the prevention of violations of Art. 2 of the Convention.

REVIEW AND DISCUSSION

The provisions of the Convention are general in nature. Their
significance in all the variety of meaningful manifestations
is revealed in the case law of the European Court of Human
Rights (hereinafter - the ECHR). According to Art. 32 of the
Convention, the ECHR is the authority empowered to inter-
pret the provisions of the Convention and its Protocols. And
specifically, this international judicial institution determines
the correct version of the understanding and content of the
norms and legal concepts enshrined in the Convention. [4,
p.5] Thus, the decisions of the ECHR as an international
judicial body whose jurisdiction covers all member states
of the Council of Europe are binding and unprecedentedly
oblige the respondent State to comply with such a decision.

Analytical activities with the subsequent development of
appropriate legal recommendations are useful in the field of
private and public medical assistance. In particular, analytical
methods will provide an opportunity to outline a range of
additional criteria and standards with their subsequent en-
shrinement in local acts regulating the activities of employees
of medical institutions. Such measures are preventive in nature
and are designed to prevent litigations aimed at recognition
of the activities of a doctor (hospital) as such that appeared
to be a result of a violation of patients' rights.

The Report of the ECHR in 2019 confirmed the existence
of deficiencies in the mechanisms of medical care and the
functioning of medical institutions, which led to a violation
of the right to life of patients, in the cases of violations of Art.
2 of the Convention. [5] Among the reasons for the existence
of the outlined issues, case law determines the violation of the
balance of mutual interests of doctor and patient. This intro-
duction of doctrinal views seems positive, as it is taken into
account in further ways to address the causes of violations of
the right to life in the provision of medical care.

G. Lianning noted that in modern conditions of develop-
ment and improvement of the health care system, doctors and
patients should cooperate to make joint decisions on diagnosis
and treatment [6]. The interaction of the patient and the doc-
tor is a key factor not only in making a correct diagnosis and
carrying out of further treatment but also in recognizing the
actions of doctors as such that violate the right to life in the
context of ensuring the mutual interests of these parties. V. Flis
believes that the liability of doctors and medical institutions is
thus based solely on negligence and on each of its degrees. In
case of the civil liability of a doctor, unlike in criminal liability,
slight negligence, which is assessed as an objective category,
with objective criteria for negligence, is sufficient.[7, p.74]
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Therefore, compliance with mutual interests and taking into
account case law will provide an opportunity to prevent the
commission of acts of medical negligence or error, and so on.

Given the practical significance, it is worth considering
the position of the ECHR in the decision of June 27, 2017
“Gard and Others v. The United Kingdom”. In this case the
ECHR considered the aspect of compliance with the positive
obligations under Art. 2 (right to life) of the Convention and
concluded that the application for the decision to cancel the
artificial maintenance of vital functions of a child suffering
from a fatal genetic disease was unacceptable. 8, p.51]

The complexity of the case was that the applicants com-
plained about the hospital's actions to block access to artificial
maintenance of patients' vital functions. An additional factor
of complexity was the fact that the dispute concerned an
infant suffering from a fatal genetic disease. The applicants,
in turn, demanded from the hospital to allow undergoing
experimental treatment in the United States. Instead, the
domestic courts concluded that the cessation of the infant's
artificial maintenance could be lawful, as the child could
suffer serious damage if the suffering from the symptoms of
the disease were continued without the prospect of positive
dynamics from the experimental treatment.

It is noteworthy that the practice of the ECHR in these
categories of cases on the interests of patients and hospitals
shall meet the following three criteria: 1. The existence of an
appropriate legal basis consistent with the provisions of the
Council of Europe Convention on Human Rights (on the issue
of experimental treatment abroad); 2. Taking into account the
wishes previously expressed by the patient, close relatives and
medical staff; 3. The possibility of appealing against the actions
of employees of the medical institution in court.

In the case above, the patient was an infant who was not able
to express his wishes due to mental development. It should be
noted that the activities of the medical institution fully met
the requirement for the second criterion, namely:

A) The child's parents were involved and their opinion
was taken into account when making decisions on providing
medical care to the child; among others, the possibility to
provide instructions to their expert in the field of qualified
medical care was ensured.

B) The court provided evidence of the involvement of a
group of specialists to advise and make a collective decision
on effective treatments and the possibility of providing exper-
imental treatment abroad.

Such approach made it impossible to recognize the involve-
ment of a medical institution in the violation of the right to
life on grounds of non-compliance with the requirements of
the patient's (patient representatives) involvement and taking
into account their will in the treatment process.

Another decision of the European Court of Human Rights
of March 28, 2017, in the case of Fernandes De Oliveira v.
Portugal is interesting in terms of justifying the admission of
guilt of a medical institution in terms of violation of the right
to life. This case can be considered exemplary in meeting
mutual interests of the patient and the hospital, complicated
by the specifics of the treatment regimen. According to the
circumstances of the case, the applicant's son was taken to a
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state psychiatric hospital for treatment after a suicide attempt.
Previously, the young man had already been hospitalized
several times in the same hospital due to his mental health
(on the grounds of unsuccessful suicide attempts). In view of
the above, the ECHR noted that the hospital staft had reasons
to assume that he could try to commit suicide again. Besides,
it was possible in the view of his diagnosis to foresee another
attempt to escape with the possibility of fatal consequence
since he had escaped from the hospital earlier. [9]

Thus, the ECHR obliges employees of the medical insti-
tution to take actions based on anticipation provided that
the patient's actions are systematic. By this case the ECHR
explained that in the categories of such actions, for example,
medical staff should more often carry out control measures
to ensure the presence of the patient in the hospital. The court
also noted that one of the causes of death for the patient was
the ineffectiveness of the mechanism of the medical insti-
tution's response to the absence of the missing patient. In
particular, it was noted that in the case of a mentally ill patient
who had recently attempted suicide and was prone to escape,
hospital staff should have been expected to take safeguarding
measures on a more regular basis to ensure that he did not
leave the hospital. [9]

The ECHR also noted that there were increased risks in this
case due to the “open door” regime. The possibility of treating
mentally ill patients (according to the indications) without
complete isolation from society and with access to public plac-
es is positive in terms of the dynamics of recovery. However,
this type of treatment does not release the subject of medical
care from the obligation to protect mentally ill patients from
the risks, which they create for themselves.

Itis also specific that in this situation, a recommendation is
given referring to the need to establish a balance between the
responsibilities of the medical institution according to Art. 2
of the Convention during “open door” treatment regimen and
the patient's personal needs through enhanced surveillance
of suicidal patients. The indicated warning should be applied
by medical institutions regardless of the method of placing
the patient in a medical institution. That is, when ensuring a
balance of interests, it is not necessary to distinguish between
voluntary and involuntary hospitalization. The level of control
measures for this category of patients should be based on the
criteria of personal characteristics of the patient taking into
account the systematic implementation of suicide attempts.

Another exemplary case is Lopes De Sousa Fernandes v.
Portugal regarding violation of the requirements of mutual
patient-doctor interests, which was qualified as medical negli-
gence on the side of the physician in the decision of December
19, 2017 [10]. As a result of the surgery for the removal of
nasal polyps, the applicant's husband suffered from bacterial
meningitis, which was detected two days after his discharge.
Asaresult of the repeated treatment, the man was hospitalized
and underwent medical interventions as part of medical care.
This happened several times, as a result of which the man
died from the effects of septicemia caused by peritonitis and
perforation of the internal cavity. Following the examination
of the case file, the ECHR provided a distinction between the
qualification of doctors' actions and the distinction between

cases concerning the negligence of doctors and the case of
denial of access to emergency rescue care.

In order for a case to fall into the latter category, the fol-
lowing factors must be considered together: 1. The actions
and omissions of health professionals should go beyond the
simple error or negligence of doctors. J. Anderson notes that
health workers, in breach of their professional responsibili-
ties, refuse emergency care, even though they are fully aware
that a person's life is in danger if treatment is not provided.
[11] The concept of awareness implies a set of factors that
include both the qualifications of the doctor and experience
in providing similar medical care and the severity (stage)
of the disease.

The next criterion is the dysfunction of hospital services.
2. The dysfunction should be objective and recognizable as
systematic or structural, and should not include cases where
something could be dysfunctional in the sense of misconduct
of a person or functioning. [10] In this criterion, the ECHR
classifies two actions of the subjects of medical care, which
are covered by signs of systematic nature and misconduct.

Misconduct of a person (doctor) must have a subjective
basis, i.e. it should be based on actions caused by personal
factors that lead to the provision of low-quality services. Sys-
tematicity is a criterion that involves the performance of duties
by an employee of a medical institution in a certain order by
analogy with previous cases of qualified care in such cases.

Misconduct of a person implies a situation where a health
professional provides qualified care in violation of the require-
ments of clinical protocols, which should be based on the
regulatory standards of such care. In this situation, the doctor is
legally liable if the patient is damaged or injured due to the fact
that the subject of medical services has deviated from the quality
of care that is usually expected in similar situations. [12] In the
context of misconduct, the inaction of doctors in providing
medical care is also recognized. In the decision of the ECHR of
July 18,2017, in the case of Nina Kutsenko v. Ukraine, inaction is
equaled to the category of “refusal to provide medical care” [13],
except in cases of such a refusal by a doctor on legal grounds.

It is noteworthy that the actions that qualify the ECHR
as wrongful acts of a medical professional in most cases are
associated with consequences that entail violations not only
of Article 2 of the Convention, but also of Art. 3.

To continue the previous thesis (in case of incorrect actions
of a medical worker) it is necessary to pay attention to the de-
cision of the European Court of Human Rights of 15.05.2012
in the case of Kaverzin v. Ukraine.[14] The applicant's total loss
of sight and his first group of disabilities were equated with
the consequences of the doctors' inaction and a violation of
Article 3 of the Convention. The same position is supported
by the decision 0f 08.09.2011 in the case of the European Court
of Human Rights “Oshurko v. Ukraine”. The same position is
supported by the decision 0f 08.09.2011 in the case of Oshurko
v. Ukraine, in which the provision of inadequate medical care
was understood in the context of doctors' actions to provide
unqualified treatment (“no systemic treatment”) and refusal
to provide inpatient treatment.[15]

3. There must be a link between the dysfunction of the
healthcare provider and the harm caused to the patient. It
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is important to note that in civil proceedings the burden of
proving the existence of such a connection rests with the
persons who address with the claim about compensation of
the harm caused.

4. The last combined criterion is the lack of statutory pre-
scription of the implementation of the activities of the medical
services subjects according to their functional compliance.

The case Lopes De Sousa Fernandes v. Portugal is exemplary
in terms of the necessity of imposing responsibilities on the
state on fixing of procedures for the provision of medical ser-
vices by hospitals at the legislative level. In case of absence of
such fixation, medical workers of medical institutions are not
responsible for violation of Art. 2 of the Convention subject
to the comprehensive availability of the above criteria.

CONCLUSIONS

1. In view of the above, it is stated that the key factor in
providing quality medical care is the mutual cooperation
of doctor and patient. Moreover, the effectiveness of
achieving a positive result in certain categories of dis-
eases is possible through the application by the medical
institution of the so-called preventive measures that
should be applied by the medical institution to prevent
violations of the right to life of patients.

2. In the field of providing treatment to mentally ill patients
it is recommended to take into account the following
factors (in order to prevent the recognition of the actions
of medical staff as violating the patient's right to life): a)
history of mental illness; b) the severity of mental illness;
c) previous attempts to commit suicide or self-harm; d)
suicidal thoughts or threats. In the presence of at least
one of the above circumstances, three precautionary
measures must be taken: daily schedule with control of
the patient's presence; emergency procedure (in case of
inpatient treatment in institutions with “open” doors, it
is recommended to use a “restrictive procedure”).

3. A set of the following factors should be considered as
a criteria for distinguishing the refusal of emergency
medical care from medical negligence: the behavior of
a health professional, which is not qualified as medical
negligence or error; dysfunction of hospital services,
the causal link between damage and dysfunction; lack
of statutory prescription of requirements for the func-
tioning of the medical institution at the regulatory level.
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