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ABSTRACT

The aim: To identify the issues that arise in states that consolidate different approaches to the use of surrogacy technologies and formulate the main trends towards unification
of legislation in this area.

Materials and methods: The study used a complex of general scientific and special methods of cognition, in particular, dialectical, generalizing, comparative legal and others.
The research is based on the national and international legislation of different countries, the jurisprudence of national courts and the practice of the ECHR, doctrinal research
by scientists from different countries.

Conclusions: The development of an international legal document which aim is to protect the rights of children born with the use of surrogacy technology is substantiated on
the basis of the main principle enshrined in paragraph 1 of Art. 3 of the Convention on the Rights of the Child - the principle of the best interests of the child.
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INTRODUCTION

The first child using surrogacy technology was born 40
years ago by fertilizing the surrogate's egg with the cus-
tomer's sperm (traditional surrogacy). Since then, the use
of surrogacy technology in the world has become quite
popular in solving the problems of childlessness. Tradition-
al surrogate motherhood, in which a surrogate mother is
genetically related to a child, is now almost never resorted
to, although it is still allowed in the laws of some states. In
modern medicine, usually gestational surrogacy is used,
in which the surrogate mother is not biologically related to
the child. That is why it is believed that gestational surro-
gacy is more benign for a surrogate mother. The presence
of a biological connection between a child and one (or
both) potential parents favorably distinguishes surrogate
motherhood from adoption, in which usually a biologi-
cally alien child is adopted, and makes this way of solving
the problems of combating childlessness for prospective
parents a higher priority.

And despite the fact that a lot of time has passed since the
first experience of using surrogacy, the attitude towards this
technology in society is not unambiguous. This is due to
the fact that surrogate motherhood is not a purely medical
problem, but affects the moral, ethical, religious aspects,
in connection with which states have different attitudes
towards its legal regulation.
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In some countries, surrogacy is prohibited, in others it is
allowed, in some states it is not regulated at all. It should be
noted that no matter what approach to the legal regulation
of surrogacy one or another country chooses, everyone has
problems with its application and the consequences of its
application. It is safe to say that surrogacy has become a
common problem for all states and requires the develop-
ment of a common concept for its regulation.

THE AIM

The purpose of this article is to study the national legisla-
tions of different states to identify problems associated with
the use of surrogacy and to find ways to develop a general
concept of its legal regulation at the international level.

MATERIALS AND METHODS

The research is based, firstly, on the study of the national
legislation of a number of European states (Belarus, France,
Germany, India, Russia, Ukraine, Switzerland, etc.), which
provide various regimes of legal regulation of surrogacy
as a reproductive technology. By means of a comparative
analysis of their prescriptions, general and different pro-
visions in such legal regulation have been identified, and
the problems associated with cross-border recourse to
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surrogacy are shown. In addition, some decisions of the
ECHR, which resolved the issue of the balance of human
rights when using surrogacy technology, were studied.
Finally, the materials of the judicial practice of individual
states are also analyzed in terms of establishing the legal
consequences of resorting to the technology under study.

REVIEW AND DISCUSSION

ISSUES OF COUNTRIES WHICH LEGISLATION
PROHIBITS SURROGATE MATERNITY.

Many European countries prohibit the use of surrogacy
technologies. The methods of prohibitions in such states
differ: in some countries, such a prohibition is either di-
rectly contained in the Constitution or established by the
courts, based on the interpretation of its more general pro-
visions; in others, it is contained in civil law or established
by special laws; thirdly, it is also supported by sanctions in
the criminal law.

For example, in Germany courts, based on Part 1 of Art.
1 of the Constitution, which declares that “Human dignity
shall be inviolable. To respect and protect it shall be the duty
of all state authority” [1] and section 1591 of the German
Civil Code [2], according to which “The mother of a child
is the woman who gave birth to it”, come to an unequivocal
conclusion that surrogacy is prohibited [3].

At the same time, a special law was adopted in Switzer-
land: Federal Act on Medically Assisted Reproduction
[4], which established that “Ovum and embryo donation
and surrogate motherhood are prohibited” (art. 4). The
principle of the monism of the criminal law is unknown
to the Swiss criminal law. Therefore, it is not surprising
that criminal liability for violation of this prohibition was
established not in the Swiss Criminal Code, but in the same
Federal Act on Medically Assisted Reproduction. Article 31
(asamended by Federal Act of 12.12.2014 [5]) provides that
“Any person who uses an assisted reproductive technique
in a surrogate mother shall be liable to a custodial sentence
not exceeding three years or to a monetary penalty. The
same penalty shall apply to any person who acts as an
intermediary for surrogate motherhood”.

However, despite the existing bans, residents of these
states sometimes deliberately violate national legislation
in order to solve the problem of childlessness. To do this,
they apply for the use of surrogacy technology in those
countries in which this technology is allowed at the leg-
islative level. As a result, such parents in their country,
and sometimes in the country to which they come to
apply this procedure, have difficulties with legalizing their
parental relations, and sometimes — problems associated
with bringing them to justice, including criminal one [6].
As you know, the criminal legislation of many Europe-
an countries proceeds in such cases from the so-called
principle of “double wrongfulness”, which consists in the
fact that the possibility of criminal prosecution under the
legislation of a particular country for a crime committed
outside its borders is conditioned by the recognition of the
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act as criminal under the law of the place of its commis-
sion. For example, according to clause “a” part 1 of Art.
7 of the Criminal Code of Switzerland “Any person who
commits a felony or misdemeanor abroad ... is subject to
this Code if the offence is also liable to prosecution at the
place of commission or the place of commission is not
subject to criminal law jurisdiction” [7] Thus, referring to
the technology of surrogacy, for example, on the territory
of Ukraine (according to the legislation of which these
actions are not criminal), a Swiss citizen or resident, even
after returning to the jurisdiction of his state, cannot be
held criminally liable.

In the EU countries many judges have come up with legal
arrangements that grant a child born from a commercial
gestational surrogacy legal parentage with its “intended
parents” [8]. In particular, “In a number of States ad hoc,
'ex post facto' remedies have been found with a view to re-
ducing the harmful impact of this legal limbo for children.
These remedies are ways of trying to cope with situations
which are, in effect, a fait accompli: the child is already born
and usually the surrogate mother does not wish to care for
the child and the intending parents do» [9].

An analysis of the practice of the ECHR allows us to name
some of the response measures that such states apply in
relation to their citizens who have violated the prohibition
of national legislation on surrogacy. Such measures should,
for example, include:

- refusal to guarantee legal recognition of a father-child re-
lationship that was legally established in the state in which
the surrogate mother gave birth to a child (Mennesson v.
France [10] and Labassee v. France [11]);

- the authorities' refusal to grant permission to enter the
territory of the state of a child who was born in another
country from a surrogate mother until the intended par-
ents provide sufficient evidence to confirm their family
relationship with the child (D. and Others v. Belgium [12]);

- taking away the child and transferring it for adoption
(Paradisoi Campanelli v. Italy [13]);

- refusal of the authorities to register all information from
the birth certificate of children born abroad in accordance
with the agreement on gestational surrogacy (C and E v.
France [14])

There have also been attempts in Italy to prosecute alleged

parents for violating the ban on surrogacy. However, since

Italian criminal law also recognizes the already mentioned

so-called principle of “double wrongfulness”, the court

in this case dropped the charge on the grounds that the
parents were not criminally responsible for the actions
that are lawful in the territory of the state where they were

committed [15, p. 6-7].

The application of such negative consequences to citizens
who are forced to turn to medical institutions in other
countries to fulfil their natural need for parenting naturally
causes their discontent. They reasonably believe that by
such actions states violate their right to respect for private
and family life guaranteed by Art. 8 EConvHR, States, on
the other hand, justify the possibility of applying negative
consequences to alleged parents by actions in the public
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interest in order to protect health or morality, protect the
rights and freedoms of others. Thus, for example, in Men-
nesson v. France and Labassee v. France The Court noted
that the State intervention had two legitimate aims, as
defined in Art. 8, namely “health protection” and “protec-
tion of the rights and freedoms of others”. The court also
found that the refusal of the French authorities to recognize
the legal relationship between children born as a result of
surrogacy technology stems from the desire to prevent
French citizens from seeking help outside of France for
reproductive technology, which is prohibited in that coun-
try in order to protect children and a surrogate mother.

Thus, in regulating relations on the use of surrogacy
technologies and their consequences, it is necessary to
try to maintain a fair balance between private and public
interests, in which the ECHR plays an important role. It
should be noted that when resolving disputes related to
the use of surrogacy technologies, the ECHR most often
makes decisions in favor of the intended parents. Thus, in
Mennesson v. France The Court stressed that states should
be left with wide boundaries in the choice of decision-mak-
ing related to surrogacy, given the complex ethical issues
and lack of consensus on these issues in Europe. However,
these choices are narrow when it comes to parenthood,
in which a key aspect of individuals' identity has been
involved. The Court had to find out whether a fair balance
had been struck between the interests of the State and the
immediate interests of persons, with particular emphasis
on the fundamental principle that, whenever children are
affected, their interests should prevail.

However, in Paradiso and Campanelli v. Italy The ECtHR
dismissed the applicants' complaint and recognized the
actions of the Italian authorities as legitimate, pursuing
legitimate aims to counteract violations and aimed at
protecting the rights and freedoms of others. The main ar-
gument in this case was the lack of a biological connection
between potential parents and a child born to a surrogate
mother. And despite the fact that the reason for this was
the mistake of the medical institution, whose services the
potential parents turned to, the court considered that the
implementation of the exclusive powers of the state to rec-
ognize the legal parent-child relationship is possible only
in the case of biological connection or adoption. Thus, the
removal of the child and the transfer of him for adoption
was recognized as legal.

All of the above allows us to conclude that in countries
where surrogate motherhood is prohibited, there is a need
to think about the possible reform of legislation and reg-
ulatory regulation of the registration process of potential
parents' parental rights in relation to a child born by a
surrogate mother in another state.

ISSUES OF COUNTRIES WHICH LEGISLATION
ALLOWS SURROGATE MOTHERHOOD.

Surrogacy is allowed in Belarus, Great Britain, Georgia,
Russia, USA, Ukraine and other countries. The laws of these
states regulate the use of this technology in different ways.

In some countries, only altruistic surrogacy is allowed, in
which the surrogate mother does not receive remuner-
ation for bearing and giving birth to a child, but is only
entitled to compensation for losses and costs associated
with surrogacy. In other countries, commercial surrogacy
is allowed. It is the latter that become a refuge for childless
people who come there for the purpose of bearing and
giving birth to a child for them by a surrogate mother. It is
worth noting that the services of surrogate mothers from
such countries are used not only by childless couples from
states where surrogacy is prohibited, but also by citizens
of those countries where the use of this technology is per-
mitted, but associated with significant organizational and
financial difficulties. So, statistically about half of all U.K.
surrogacy contracts involve overseas surrogates — many
of them in locations (like California) where commercial
surrogacy contracts are enforceable [16, p. 7].

It should be noted that many of the countries that al-
low commercial surrogacy are emerging economies. The
incomes of citizens of such countries are quite low, and
women are forced to accept the role of a surrogate moth-
er in order to earn money. Many researchers note that
commercial surrogacy in economically underdeveloped
countries is a form of exploitation of women [17, p. 12].

The governments of some countries, which have become
the center of reproductive tourism, are forced to respond
to abuses in this area in the most radical way. So, in 2012,
about 10,000 foreign clients visited India to provide repro-
ductive services; almost 30% of them were either single or
homosexual. After ten years of commercial surrogacy, India
has finally banned commercial surrogacy for foreigners
[18]. The ban was based on Ms Jayarshi Wad's lawsuit in
the New Delhi Supreme Court, in which she argued that
surrogacy was a violation of women's rights to life and
liberty. Commercial surrogacy for foreign citizens was also
prohibited in other countries, that used to be the “surrogacy
havens”, due to all the ethical and moral questions arising
from commercial surrogacy and the inherent risk of human
rights violations» [19, p. 17]).

After the introduction of a ban on commercial surrogacy
in India, as well as in Thailand, Nepal and Cambodia, the
center of transnational reproductive tourism shifted to the
countries of Eastern Europe, the leaders of which in this
area are Russia, Ukraine, Belarus, Georgia. The lack of state
control over the conclusion of agreements on surrogacy
and the use of this technology is the reason for the lack
of statistics on the number of children born to surrogate
mothers. The scope of this procedure, for example, in
Ukraine and Russia, was revealed only when journalists
discovered dozens of babies born to surrogate mothers,
whom their biological parents could not pick up due to
the closure of state borders during the quarantine period
caused by the coronavirus pandemic (COVID-19) [20; 21].

The next problem faced by countries that allow surrogacy
is to find an answer to the question: whose rights are in pri-
ority — a surrogate mother or potential parents? And related
questions: how is parental rights transferred from a surrogate
mother to potential parents (in the event that parental rights
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initially arise for the surrogate mother and her spouse)? Is it
possible to enforce a surrogacy agreement if the surrogate
mother refuses to voluntarily transfer the child or rights to
it? Countries that allow surrogacy deal with these issues in
different ways in their national legislation.

So, for example, in accordance with Part 4 of Art. 51 of the
RF FC, persons who are married and have given their written
consent to implantation of an embryo to another woman for
the purpose of carrying it, can be registered by the child's
parents only with the consent of the surrogate mother. In the
judicial practice of the Russian Federation, there are several
high-profile cases related to the refusal of a surrogate mother
to give consent to the transfer of a child to biological parents
[22]. The priority of the rights of a surrogate mother in relation
to the rights of potential parents is also sharply criticized by
judge of the Constitutional Court of Russian Federation S.D.
Knyazev: “The purpose of surrogacy as a method of treating
infertility is to provide a married man and woman, who are
unable to independently realize their reproductive rights, the
ability to become parents of their genetic child. In this regard,
the question inevitably arises of whether the option of legal
regulation chosen by the legislator, which removes, according
to many experts, in the interests of children even the potential
for disputes over the rights to a child between a surrogate
mother and genetic parents, corresponds to the purpose of
the institution of surrogate motherhood” [23].

The opposite approach is laid down in the family legisla-
tion of Ukraine and Belarus which enshrines the presump-
tion according to which the parents of a child born by a
surrogate mother are the customers (Art. 123 of the FK of
Ukraine [24], Art. 52 of the Code of the Republic of Belarus
on Marriage and Family [25]). This approach makes these
countries very attractive for transnational reproductive
tourism, since the priority of the rights of potential parents
is enshrined in the legislation of these countries.

It should be noted that art. 21 of the Law of the Republic
of Belarus “On Assisted Reproductive Technologies” [26]
regulates in sufficient detail the issues related to the use
of surrogacy. Particularly noteworthy is the fact that the
legislator fixes the essential terms of the contract and the
rights and obligations of a surrogate mother.

Allowing only altruistic motherhood significantly limits
the use of this technology. Usually, in this case a relative
or a good acquaintance of the family becomes a surrogate
mother for the intended parents, who, out of the kindness
of her heart, agreed to bear a child for a childless couple.
And despite the fact that with altruistic surrogate moth-
erhood, it is difficult to reproach the exploitation of a
surrogate mother who is forced to agree to bear someone
else's child in order to earn money, many issues still arise.

GENERAL ISSUES THAT ARISE IN THE LEGAL
REGULATION OF THE APPLICATION OF
TECHNOLOGIES OF SURROGATE MATERNITY
AND THE TRENDS OF THEIR SOLUTION.

The issues that were faced by national governments and the
ECHR in the field of surrogacy technologies have caused

2880

concern at the highest international level. As a result, these
issues are being actively discussed at various international
platforms in order to develop common guidelines and ap-
proaches in the legal regulation of surrogacy. For example,
since 2011, the Permanent Bureau of the Hague Conven-
tion on Private International Law has been studying issues
of private international law, including issues arising in the
context of international agreements on surrogacy. In 2018,
several UN agencies organized an inter-agency meeting
on surrogacy and human rights in Bangkok. In June 2019,
during the 74th session of the UN General Assembly, the
Special Rapporteur on the sale and sexual exploitation of
children, including child prostitution, child pornography
and other child sexual abuse material, presented a report
on the protection of the rights of children born from sur-
rogacy arrangements.

Based on a study of the practice of surrogate motherhood
using, national legislative regulation, and judicial practice,
she identified issues and provided recommendations for
improving national legislation in order to comply with the
minimum guarantees of the rights of children born to sur-
rogate mothers. It also proposed to consider the possibility
of developing a model law based on the available scientific
evidence and good practice on the application of the prin-
ciple of the child's best interests by states in the context
of domestic law and public international law governing
international and transnational surrogacy procedures [27]

CONCLUSIONS

It seems that the development of an international doc-
ument aimed at protecting the rights of children born
with the use of surrogate motherhood technology is the
only possible way to solve the issues that arise in this area.
Unification of legal regulation in the field of application of
surrogacy technologies should be carried out on the basis
of the main principle enshrined in paragraph 1 of Art. 3 of
the Convention on the Rights of the Child - the principle
of the best interests of the child. In this paradigm, national
legislation should also develop, regardless of whether the
use of surrogacy technology is allowed or prohibited in
the state. Particular attention in acts dedicated to the reg-
ulation of surrogacy should be paid to finding the optimal
balance between the interests of the surrogate mother and
potential parents. It is also necessary to develop a system
for monitoring the use of surrogacy technology at the inter-
national and national levels. This will minimize violations
and abuses in this area.
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