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INTRODUCTION
Article 3 of the Convention for the Protection of Human Rights 
and Fundamental Freedoms (“the Convention”) provides that 
no one shall be subjected to torture or to inhuman or degrading 
treatment or punishment. These Convention provisions are of 
particular importance in the field of criminal justice, where 
fundamental human rights, if there are appropriate grounds, are 
subject to significant restrictions. Thus, the right of a person al-
leging mistreatment to a proper medical examination, together 
with the right of access to a lawyer and the right to notify a third 
party about detention, are fundamental precautionary measures 
against mistreatment of detainees, and non-compliance indi-
cates a violation of Art. 3 of the Convention. In order to ensure 
it, the following issues are relevant: conducting a full expert 
assessment of allegations of misconduct within the framework 
of a formal investigation by the competent authorities; proper 
doctor's qualification who conducts the medical examination of 
a person and  examination to identify the torture signs;  quality 
of the questions asked to the expert; promptness of the medical 
examination of a person claiming torture; elimination of contra-
dictions in medical documentation, etc. Separate aspect of the 
problem of compliance with the requirements of Art. 3 of the 
Convention constitute such national models of investigation, 
as stated by the ECHR in many cases, in which the failure of 
authorities to promptly and thoroughly investigate allegations 
of mistreatment filed by persons suspected of committing 

crimes becomes systemic within the meaning of Art. 46 of the 
Convention [1].

THE AIM
The aim of this paper is to identify and characterize the stan-
dards for assessing the health status of a person who is likely 
to have been mistreated during detention or incarceration.

MATERIALS AND METHODS
In preparing the paper, the provisions of international regula-
tions governing the medical examination and forensic examina-
tion of persons detained or incarcerated and alleging torture or 
mistreatment, the case law of the ECHR on these issues (for this 
purpose, ECHR's 21 relevant decisions were analyzed). It was 
used a set of general scientific and special methods of cognition, 
in particular, the comparative legal method, system-structural 
method, the method of generalization, the method of analysis 
and synthesis, and others to achieve the goal of the research. 

REVIEW AND DISCUSSION
Article 3 of the Convention stipulates that no one shall be 
subjected to torture or to inhuman or degrading treatment 
or punishment.

EUROPEAN STANDARDS FOR ASSESSING THE HEALTH  
OF A PERSON WHO PROBABLY SUSTAINED MISTREATMENT 
DURING DETENTION OR CUSTODY

DOI: 10.36740/WLek202012236 
 
Olha H. Shylo¹, Nataliia V. Glynska², Oleksii I. Marochkin¹
¹YAROSLAV MUDRYI NATIONAL LAW UNIVERSITY, KHARKIV, UKRAINE 
² АCADEMICIAN STASHIS SCIENTIFIC RESEARCH INSTITUTE FOR THE STUDY OF CRIME PROBLEMS NATIONAL ACADEMY OF LAW SCIENCES OF UKRAINE, 
KHARKIV, UKRAINE

ABSTRACT
The aim: The purpose of this paper is to identify and characterize the standards for assessing the health status of a person who is likely to have been mistreated during detention 
or custody.
Materials and methods: The provisions of international regulations, as well as the case law of the European Court of Human Rights (hereinafter - ECHR, Court) were studied in 
the preparation of the paper. A set of general scientific and special methods of cognition was used, in particular, the comparative-legal method, the system-structural method, 
the generalization method, the method of analysis and synthesis, and others.
Conclusions: Medical examinations and forensic examinations of persons detained or incarcerated and alleging torture or mistreatment are appropriate provided that they 
comply with European standards set out in the case law of the ECHR and the recommendations of international organizations, which whereas will ensure the effectiveness of 
formal investigations of such facts.

  KEY WORDS: detainee's state of health, assessment of the detainee's state of health, medical examination, forensic examination, torture, mistreatment of a detainee

Wiad Lek. 2020;73(12 p. II):2921-2926

REVIEW ARTICLE 



Olha H. Shylo et al. 

2922

According to the established practice of the ECHR, when 
a person raises a well-founded complaint of a violation 
of Article 3 of the Convention, treatment by State agents, 
it is the duty of the authorities to conduct an “effective 
formal investigation” capable of establishing the facts and 
complaints will be true, until the culprits are identified 
and punished.

The minimum standards for the effectiveness of investi-
gation, as established by the Court's case-law, require that 
it be independent, impartial and open to the public, and 
that the competent authorities act with exemplary diligence 
and efficiency [2].

During the investigation of torture or mistreatment of 
persons detained or incarcerated, the medical examina-
tion and forensic examination of the person alleging such 
treatment shall be of particular importance. Thus, in the 
cases of “Danilov v. Ukraine” and “Rudyak v. Ukraine” 
the ECHR noted that a medical examination, together 
with the right of access to a lawyer and the right to notify 
a third party of detention, are fundamental precautionary 
measures against mistreatment of detainees and should be 
applied from the outset of imprisonment. Such measures 
will not only guarantee the applicant's rights but will also 
enable the respondent Government to relieve themselves 
of the burden of providing a plausible explanation for these 
injuries [1; 3].

A study of international human rights law and the ad-
ministration of justice allow us to identify standards for 
assessing the health of a person who is likely to have been 
mistreated during detention or incarceration. In partic-
ular, such standards include: 1) conducting a full peer 
review of allegations of torture or mistreatment as part of 
an effective formal investigation; 2) compliance with the 
proper medical examination procedure of a person who 
has reported torture or mistreatment; 3) proper doctor's 
qualification who conducts the medical examination of a 
person who declared torture or improper treatment and 
the right to freely choose a doctor; 4) compliance with 
the requirements for the form and completeness of the 
medical opinion; 5) promptness of medical examination of 
a person who claims torture or misconduct; 6) providing 
evidence by a doctor regarding his/her conclusion. We will 
try to analyze the relevant decisions of the ECHR and the 
recommendations of international organizations and on 
this basis to draw some conclusions.

The peculiarity of the first standard (conducting a full ex-
pert assessment of allegations of torture or mistreatment in 
the framework of an effective formal investigation) is that 
on the one hand any allegation of torture or mistreatment 
by the competent authorities must be formally investigated 
and on the other - it is within the framework of such an 
investigation that a full expert assessment of the applicant's 
allegations must be carried out, as the ECHR has repeatedly 
emphasized in its decisions.

Thus, in the case of “Grigoryan and Sergeyeva v. Ukraine” 
ECHR, finding a violation of Art. 3 of the Convention, 
noted that the prosecutor's office had considered the appli-
cant's complaint of mistreatment in the context of repeated 

investigations, and that no criminal proceedings had been 
instituted, which did not comply with the principles of 
effectiveness. Such a procedure significantly narrows the 
investigation, as it allows only a limited number of inves-
tigative actions. In particular, the Court pointed out that 
without initiating a criminal case, the authorities could 
not conduct a full expert assessment in order to eliminate 
inconsistencies in medical evidence [4].

Similar shortcomings of the investigation were found by 
the ECHR in the case “Strogan v. Ukraine”, in which the 
Court found that the investigation had been limited to a 
medical examination of the applicant and the interrogation 
of police officers and other persons involved, and that no 
steps had been taken to resolve the discrepancies between 
the police and the applicant's testimony. 

In other cases, there were the violations of these aspects 
of Art. 3 of the Convention, the ECHR stated that: the in-
vestigating authorities had not eliminated the inconsistency 
in the medical evidence from the case file [6], in particular, 
the inconsistency of the various expert opinions on the 
origin of the applicant's injuries had not been remedied [7]; 
according to the applicant's complaints of mistreatment, 
which was partially confirmed by the forensic examination 
report, no criminal proceedings had been instituted for 
more than two years [8]; this case investigation, which 
lasted more than seven years, did not go further than the 
trial by the Court of first instance, and the completeness 
and reliability of forensic examinations were questioned 
by investigators who repeatedly questioned experts and 
appointed additional examinations, etc. [9]. In the case 
of “Dolganin v. Ukraine” the ECHR noted a selective 
approach to the examination of the evidence, given that 
during the inspections the prosecutor's office had never 
mentioned that the results of the applicant's medical exam-
ination at the hospital indicated that he might have suffered 
an abdominal injury. The testimonies of the police officers, 
who allegedly took part in the alleged mistreatment, were 
accepted by the prosecutor's office, and the applicant's 
arguments were not verified.

Special attention should be paid to the importance of 
comprehensively recording (photographing) bodily inju-
ries inflicted on the victim, as well as recording and storing 
evidence in the room where torture was reportedly used, 
as noted in paragraph 106 of the Istanbul Protocol (The 
Manual on Effective Investigation and Documentation of 
Torture and Other Cruel, Inhuman or Degrading Treat-
ment or Punishment (hereinafter - Istanbul Protocol).

Otherwise, improper preservation of evidence of tor-
ture may lead to the ECHR recognizing a violation of the 
Convention. Thus, in the case of “Sizarev v. Ukraine” the 
Court found the investigation ineffective due to the fact 
that detention center administration did not take any 
measures to preserve the evidence, as immediately after 
the incident the traces of blood were washed away without 
prior inspection of the scene and drawing up a report [11].

The second standard concerns the proper medical ex-
amination of a person who has reported torture or mis-
treatment. The general requirements for this standard are 
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contained in paragraph 124 of the Istanbul Protocol. Thus, in 
accordance with these provisions, the examination is carried 
out in the most suitable place in the opinion of the doctor and 
the victim, behind closed doors (outsiders remain outside 
the room); access to a lawyer must be provided.

The third standard (appropriate qualification of the 
doctor conducting the medical examination of a person 
who has reported torture or mistreatment and the right 
to freely choose a doctor) follows from the documents of 
the European Committee for the Prevention of Torture 
and Inhuman or Degrading Treatment or Punishment. 
According to these provisions, among the main guaran-
tees of prevention of mistreatment of persons detained on 
suspicion of committing a crime is the right of a detainee 
to be examined by a doctor, which also includes the right 
to be examined by a doctor of his/her choice and receive 
adequate medical care [12].

In addition, to ensure proper medical examination of a 
person alleging torture or mistreatment, both the appropriate 
qualifications of the examiner, his/her specialization (ability 
to detect and record torture-related injuries) and initial exam-
ination are important. the applicant to detect signs of torture 
or mistreatment. Compliance with these requirements will 
facilitate the proper recording of injuries, which is essential 
given the inadmissibility of inspection delays.

In its practice, the ECHR draws attention to the above 
issues, emphasizing the importance of compliance with 
these standards. In particular, in the case of “Gerashchen-
ko v. Ukraine” the Court noted that the Government had 
referred, in particular, to a medical certificate issued by a 
neurosurgeon stating that the applicant had not suffered 
any injuries which fell within his area of competence. The 
Court saw no reason to question this finding but noted 
that the scope of the examination was rather limited, as 
the doctor was not invited to assess the applicant's general 
health or to establish the presence or absence of injuries 
other than those of neurological origin. The grounds for 
this particular medical examination the day after the ap-
plicant's actual, but apparently undocumented, detention 
remained unknown [13].

In another case “Serikov v. Ukraine” the ECHR noted 
that an hour after the applicant's release from the police, 
he had suffered a number of injuries. The ECHR rejected 
the Government's argument that the ambulance paramedic 
had not recorded any injuries to him immediately before 
his release. Thus, the Court pointed out that the limits of 
paramedic's examination were limited and that its purpose 
was primarily to provide the applicant with emergency 
medical care and not to record his injuries [14].

The ECHR drew similar conclusions in the case of “Lunev 
v. Ukraine” with the only difference that the initial medical 
examination, which later led to numerous findings that 
applicant had not suffered any injuries, was superficial, as it 
appeared to be intended to establish whether the applicant 
had any health problems and whether he could have been 
in custody instead of being found to have been injured.

The next standard concerns compliance with the re-
quirements for the form and completeness of a medical 

opinion. The main requirements for medical examination 
and medical opinion Istanbul Protocol (paragraph 162) 
include, in particular, objectivity and impartiality; proper 
professional doctors' experience and their special knowl-
edge in documenting torture; clarity and comprehensi-
bility of formulations and medical terminology, as well as 
indication of only the facts and all examination significant 
circumstances

Special requirements should be made to the content of 
the expert's report. Thus, Annex 1 to the Istanbul Protocol 
formulates the main issues to be reflected in the relevant ex-
pert document, which include, in particular: a) the survey 
circumstances (in particular, personal data of the subject 
and his/her condition; date and place of the survey, etc.); 
b) background (detailed description of the history reported 
by the respondent; methods of torture and complaints of 
symptoms, etc.); c) physical and psychological examination 
(report on all identified symptoms); d) conclusion (opinion 
on the possible connection of symptoms with probable 
torture); e) authorship of the report.

Paragraph 105 of the same document highlights the 
six most important questions to ask when drawing up a 
medical report in order to gather physical and psycho-
logical evidence of torture. Thus, such questions include 
the Istanbul Protocol's question of relationship between 
the established data and the report of probable torture; 
factors of physical condition of the subject and stress that 
affect the clinical picture; the ratio of obtained data with 
the expected or typical reactions to corresponding stress; 
stages of recovery of the subject; possibility of erroneous 
allegations of torture, etc.

The ECHR also emphasizes the importance of asking 
the right questions to experts in its decisions. Thus, in the 
case of “Chmil v. Ukraine” the Court has noted a violation 
of Art. 3 of the Convention, the Court stated that various 
investigative actions had been carried out during the inves-
tigation, including four forensic examinations. However, 
all these actions seem to have been rather superficial. In 
particular, with regard to forensic examinations, the Court 
noted that the experts had never been asked whether the 
applicant could have been injured in the circumstances 
described by him or in the circumstances described by the 
police officers [16].

In addition, it is important to pay attention to the 
recommendations on the specificity of the wording in 
examination conclusions, which the doctor sets out in the 
relevant document. Thus, according to § 187 of the Istanbul 
Protocol, the following terms are commonly used: a) does 
not correspond: the injury could not have been caused by 
the trauma described by the patient; b) answers: the injury 
could have been caused by the described injury, but it is 
not specific and could have been caused by a large number 
of other causes; c) high degree of conformity: the damage 
could have been caused by the described injury and the 
number of other possible causes was small; d) typically 
appearance of the injury is usually observed in this type of 
injury, but other causes are possible; e) makes a diagnosis: 
this appearance of the injury indicates that it could not 
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have been caused by anything other than that described.
Finally, attention should be paid to another important 

issue, which concerns the possibility of taking into account 
both the conclusions of forensic medical examinations of 
public institutions and the conclusions of forensic medical 
examinations conducted by a private institution, in which 
the ECHR commented in “Nechiporuk and Yonkalo v. 
Ukraine”. Thus, in the present case the ECHR stated that, 
on the one hand, the applicant had set out a detailed and 
consistent version, supported by a forensic examination 
carried out by a private institution, according to which he 
had been subjected to electric shock during his stay in the 
police station. On the other hand, the authorities' version, 
supported by official forensic findings, was that these inju-
ries “could have been caused by blunt objects”, without any 
further details and no comment on the forensic report of 
private institution, although it was attached to the materials 
of the criminal case against the applicant.

In the present case, the Court was strucked by the fact 
that the trial court ignored, as is apparent from its judg-
ment, alternative medical report contained in the case file 
and confirmed what the applicant had complained about.

Another standard concerns the promptness of medical 
examination of a person who alleges torture or mis-
treatment. As a general rule, it is important to conduct a 
medical examination of the alleged victim of torture in 
a timely manner. At the same time, such an examination 
must be carried out regardless of how much time has 
elapsed since the use of torture until the traces of it have 
disappeared.

The ECHR emphasizes in the case “Bocharov v. Ukraine” 
on the importance of the very first medical examination 
of a person who alleges torture or mistreatment, noting 
that the initial results, in addition to those obtained after 
a direct examination of the applicant, in contrast to a later 
examination based on documents, were confirmed by the 
applicant's allegations of mistreatment and suspicious 
circumstances of his detention and custody [18].

In another case, “Pomilyayko v. Ukraine”, the ECHR 
stated that due to the delay before the first forensic exam-
ination it had been impossible to draw precise conclusions 
as to the extent and nature of the applicant's injuries [19]. 
The ECHR reached essentially similar conclusions in the 
case of “A.N. v. Ukraine” [20].

Some cases of non-compliance with the promptness of 
medical examination of a person who alleges torture or 
mistreatment have been noted by the ECHR, in particular 
in the cases of “Ilhan v. Turkey” (medical examination of 
the applicant was conducted 36 hours after the event) [21]; 
“Kucheruk v. Ukraine” (forensic medical examination of 
the applicant's injuries was carried out 37 days after the 
incident) [22]. In these cases, these facts, together with 
other circumstances, allowed the ECHR to state a violation 
of Art. 3 of the Convention, in connection with the failure 
of the public authorities to provide a comprehensive and 
thorough examination of the applicants' injuries imme-
diately after the relevant complaints, caused irreparable 
damage to the ability to establish the relevant facts.

In the studied context, the case “Danilov v. Ukraine”, in 
which the ECHR noted the delays in gathering evidence, 
in particular because the fact that the applicant had bro-
ken seven ribs was established only four months after his 
detention, although he had complained of rib pain during 
the first medical examination, which took place within 
twenty-four hours after detention [1].

Finally, the last standard concerns the provision of evi-
dence by a physician regarding his or her opinion. The pur-
pose of the doctor's written or oral testimony, in addition to 
providing an expert opinion on the degree of compliance 
of the medical examination results with the patient's alle-
gation of mistreatment, is also to report these results and 
relevant conclusions to the competent authorities or court 
(paragraph 122 of the Istanbul Protocol).

The ECHR also emphasizes the importance of interro-
gating an expert who conducted a medical examination 
and forensic examination. Thus, in the case of “Bocharov 
v. Ukraine” the Court, assessing the appropriateness of 
questioning the medical staff to clarify the case circum-
stances as fully as possible, noted that, despite the accuracy 
of the applicant's diagnoses, which were to play a key role 
in investigation, the case file did not show that any of the 
medical workers who examined the applicant shortly after 
his dismissal were questioned [18].

Referring to scientific sources, it should be noted 
that the issue of compliance with standards for medical 
examinations of detainees during the investigation of 
allegations of violence and torture against them in var-
ious contexts has already been raised in the literature 
[23; 24; 25; 26; 27; 28; 29; 30]. At the same time, foreign 
researchers consider this problem in two aspects: 1) in the 
context of ensuring the quality of medical examination 
of detainees and 2) in the context of the very fact of con-
ducting a medical examination of detainees. In the first 
plane, British researchers, for example, draw attention 
to the problem of doctors' lack of necessary knowledge 
and criteria for identifying the facts of violence against 
detainees [31]. Similar issues are raised by Basoglu, M. 
[32], who provide guidance on the assessment and doc-
umentation of torture and the provision of medical care 
to victims of torture. Mostad K., Moati E. conclude that 
one of the main reasons for poor medical examination is 
the phenomenon of so-called doctors' “passive participa-
tion” in torture, which, in particular, is manifested in the 
provision of knowingly false medical opinions and failure 
to report torture. [33]. A similar position is covered by 
Modvig J, Rytter T. [34]. However, as noted by Silove D., 
Rees S. one of the factors that can lead to medical com-
plicity in torture is double loyalty, through which doctors 
put the perceived interests of their organization or state 
before their absolute duty to care for their patient [35].

Regarding another aspect of medical examination of 
detainees, Spanish researchers, in particular, draw attention 
to the frequent cases of lack of information of detainees 
about their right to medical examination and deliberate 
violation of national and international norms on manda-
tory examination of detainees [36].
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CONCLUSIONS
An analysis of the issue of assessing the health status of 
a person who is likely to have been mistreated during 
detention or incarceration in accordance with European 
standards allows us to draw the following conclusions.

First, models for investigating allegations of mistreat-
ment of detainees or in custody in some European coun-
tries, including Ukraine, have been assessed negatively 
by the ECHR. The reluctance of the authorities to ensure 
a prompt and thorough investigation of allegations of 
mistreatment by persons suspected of committing crimes 
constitutes a systemic problem for these States within the 
meaning of Art. 46 of the Convention.

Secondly, in accordance with the case law of the ECHR 
and the recommendations of international organizations, 
the standards to be met by assessing the state of person's 
health likely to have been ill-treated during detention or 
custody include: 1) a full peer review of allegations of 
torture; misconduct within the framework of an effective 
formal investigation; 2) compliance with the proper proce-
dure of medical examination of a person who has reported 
torture or mistreatment; 3) the appropriate qualifications 
of the physician  conducting the medical examination of a 
person who reported the torture or mistreatment, and the 
right to freely choose the doctor; 4) compliance with the 
requirements for the form and completeness of medical 
opinion; 5) promptness of the medical examination of a 
person who claims torture or misconduct; 6) providing 
evidence by a physician regarding his/her conclusion.

Third, for the first time in 2012, the standard for con-
ducting a full expert assessment of allegations of torture or 
mistreatment within the framework of an effective formal 
investigation was reflected in the national legislation of 
Ukraine. Thus, in accordance with Part 6 of Art. 206 of the 
Criminal Procedure Code of Ukraine if during any court 
hearing a person claims violence against him during deten-
tion or detention in an authorized public authority, public 
institution (public authority, public institution, which by 
law has the right to detain persons ), the investigating judge 
is obliged to record such a statement or accept a written 
statement from the person and 1) ensure the immediate 
conduct of a forensic examination of the person; 2) instruct 
the relevant body of pre-trial investigation to conduct an 
investigation of the facts set forth in the person's applica-
tion; 3) take the necessary measures to ensure the safety 
of the person in accordance with the law.

The interpretation of this normative provision allows 
concluding that it is imperative for the pre-trial investiga-
tion body to enter information into the Unified Register of 
Pre-trial Investigations upon application and to conduct a 
formal effective investigation.

Fourth, at the national level, the problem of compliance 
with the standards to be met by assessing the state of health 
of a person who is likely to have been mistreated during 
detention or custody is largely in law enforcement, as 
recent high-profile examples show that the existence of a 
law that meets European standards, the legal awareness of 
law enforcement officers is quite low, which, in fact, is the 

cause of a flagrant violation of the law and their excess of 
official authority.
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