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ABSTRACT

The aim: Complex analysis of theoretical and practical aspects of study of mental derangement as a mandatory element of limited sanity and development of new approaches
to such state's assessment.

Materials and methods: An analysis of criminal legislation and researches made by scientists from Brazil, Denmark, Great Britain, Portugal and the USA concerning mental
derangements of persons who committed crimes and were considered as having limited sanity, publications in mass media, analytical materials, judicial practice (with the
purpose to define certain types of crimes and types of mental derangements of such group of people) has been made. For comparison analysis within the framework of study
of problems of mental derangement as a mandatory element of limited sanity 1422 court verdicts were selected from Unified Register of Court Rulings of Ukraine (as of August
2020) concerning persons who committed criminal offences under circumstances which allow to consider such persons as having limited sanity. The methods of statistical
analysis, system structural method, method of legal phenomenon system analysis and comparative method were applied during the research.

Conclusions: Due to significant increase of quantity of people with mental derangements it is necessary to envisage legally types of mental derangements qualified as limited
sanity. This will allow to oblige bodies of criminal justice to conduct mandatory psychiatric examinations after all kinds of crimes when there are grounds to assume that the
person during criminal offence commitment was not able to fully understand his (her) actions and (or) control. Consequently, every person having mental derangement and
considered as having limited sanity should be subject of compulsory measures of medical care during sentencing, and duration of such care should be legally stipulated with
regard to the type of mental derangement.

To prevent commitment another crimes by persons with mental derangement and considered as having limited sanity it is necessary to develop correlation programs with certain
schemes of treatment, separate categories of people in need of psychiatric help, relevant financing and coordination mechanisms for interaction between the law enforcement

bodies and local governance.
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INTRODUCTION

Study of the person committed criminal offence always
was a metter of interest not only to researchers in the field
of criminal law and criminology, but to psychologists
and psychiatrists. This is due to the theories of criminal
behavior explanation because the issue of causes of crime
commitment is still not properly clarified.

Sanity is mandatory feature to be established for bringing
person to criminal responsibility. This characteristic of
person who committed criminal offence allows defining
such person's mental condition, ability to perceive certain
deed's unlawfulness and to control own actions during its
commitment.

It is undeniable fact that person's criminal behavior is
influenced by different factors (social-economic, political,
historical, cultural etc.) that taken together cause stress sit-
uations, deterioration of emotional state and emergence of
mental derangements. For example, economical instability
in the world due to SARS COVID-2019 pandemic, tense
political situation and other factors predetermined the
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increase of crimes committed quantity both in the world
and in Europe. According to Numbeo data, as of July 2020
Venezuela is the country with the highest crime rate (84,36)
in the world, and Ukraine — in Europe (48,84) [1].

Criminal responsibility and the insanity defense are
topical issues confronting the criminal justice system. To
ensure due process, uphold judicial integrity and maintain
the integrity of criminal proceedings, courts must deter-
mine when a defendant is responsible for alleged criminal
acts, and when the insanity defense is applicable. For every
criminal offence, two requirements must be established:
the actus reus and the mens rea [2, p. 685]. While the actus
reus denotes an overt or proscribed act, mens rea on the
contrary is concerned with the criminal intent to perform
the actus reus [3].

That's why defining of mental condition of the person
committed criminal offence has crucial importance for
criminal proceedings (namely in case of establishing
mental derangement - for application of necessary com-
pulsory measures of medical care). Mental derangement
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and criminal offence committed is a double-egged sword
which ignited alot of discussion between psychiatrists and
lawyers. If sensible middle is found, it is possible to devel-
op special rules of behavior with people who committed
criminal offences having mental derangements.

THE AIM

The aim of this article is to present a complex analysis of
theoretical and practical aspects of mental derangement
study as a mandatory element of limited sanity and for-
mulation of new approaches to such state's assessment.

MATERIALS AND METHODS

An analysis of criminal legislation and researches made by
scientists from Brazil, Denmark, Great Britain, Portugal
and the USA concerning mental derangements of persons
who committed crimes and were considered as having lim-
ited sanity, publications in mass media, analytical materials,
judicial practice (with the purpose to define certain types
of crimes and types of mental derangements of such group
of people) has been made.

For comparison analysis within the framework of study
of problems of mental derangement as a mandatory ele-
ment of limited sanity 1422 court verdicts were selected
from Unified Register of Court Rulings of Ukraine as at
August 2020 concerning persons who committed criminal
offences under circumstances which allow to consider such
persons as having limited sanity.

The method of statistical analysis, system structural
method, method of legal phenomenon system analysis
and comparative method were applied during the research.

REVIEW AND DISCUSSION
The concept of responsibility is in focus when we consider
the human rights of people with mental health problems.
It is a general principle of law “that the person liable to be
punished should at the time of his crime have had the ca-
pacity to understand what he is required by law to do, and
to control his conduct in the light of such decisions. Nor-
mal adults are generally assumed to have these capacities,
but they may be lacking where there is mental disorder or
immaturity, and the possession of these normal capacities
is very often signified by the expression 'responsible for
his action' ” [4]. If someone is not responsible for his/her
actions then it is argued they should not be punished for
them and instead diverted to the appropriate services [5].
It should be stressed that in some foreign countries peo-
ple with mental illness are over-represented in the criminal
justice system. The 2011-2012 Annual Report of the Cor-
rectional Investigator found that 36 % of federal offenders
were identified at admission as requiring psychiatric or
psychological follow-up, and 45 % of male inmates and 69
% of female inmates received institutional mental health
care services [6]. The over-representation of people with
mental illness in the corrections system may be increasing
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over time. Between 1997 and 2010, symptoms of serious
mental illness reported by federal offenders at admission
increased by 61 % for males and 71 % for females [7]. No-
tably the partial excuse of diminished responsibility due to
intoxication - in 2013 in Germany, out of 935,788 accused,
749 (0,08 %) were found totally irresponsible and 17,968
(1,9 %) partially irresponsible [8].

However, only some states are keeping records of men-
tally ill persons who committed criminal offences and
are treated during their sentence. For example, there is
no record of persons having limited sanity in Ukraine.
Instead Department of Criminal Punishments of Ministry
of Justice of Ukraine is registering data on restraint mea-
sures commutation, custodial sentences, non-custodial
sentences, judgments of acquittal, quantity of convicted
men, women, juveniles, persons sentenced for life im-
prisonment. Meanwhile, according to statistics 1,2 mln of
Ukrainians (e.g. more than 3 % of the population) suffer
from mental derangements, and this number is growing
every year. Ukraine is ranked first in Europe on quantity of
mental derangements among population — almost 2 mIn of
our fellow countryman become patients of mental health
clinics every year [9, p. 105].

Study of mental derangement as a mandatory element of
limited sanity, requires two aspects to be considered. The
first one (psychiatric) means that person to whom state
condemnation (in the form of criminal responsibility)
is applied may have mental derangement that does not
deprive him (or her) of the ability to understand meaning
of his (or her) actions and control them. Whereas such
derangements belong to mentality, consciousness and are
of critical importance for defining the matter of sanity, they
should be taken into account by court in a certain way. The
second (legal) consists of constant tendency to measure of
punishment individualization and - due to this - increased
attention to the subjects of crime. That's why combination
of these circumstances define the main goal to be achieved
by introducing the institute of limited sanity — establishing
legal grounds and mechanisms that enable understanding
by court (via forensic psychiatric examination of the defen-
dant) the meaning of the latter's mental disorder (which
does not excluded his (or her) sanity) for resolve the issue
of his (or her) guilt and responsibility.

When defining limited sanity, it is of utmost importance
to answer properly the question of the ability of a subject to
realize the actual nature and public danger of the actions
(inaction) or to direct them, psychiatrists based on medical
and legal (psychological) criterion of sanity / insanity rely
on data obtained from a pathopsychological examination
(10, p. 44].

World Health Organization specialists point out that
mental health should be seen as a valued source of human
capital or well-being in society. It contributes to individual
and population health, happiness and welfare, enables
social interaction, cohesion and security, and feeds na-
tional output and labor force productivity. We need good
mental health to succeed in all areas of life [11]. In this
way person's mental health is a complex phenomenon
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mainly consist of his (or her) social and communication
skills; consequently, mental health status does not defined
exclusively by presence or absence of mental derangement.
Regarding this, mental disorders represent disturbances
to a person's mental health that are often characterized
by some combination of troubled thoughts, emotions, be-
havior and relationships with others. Examples of mental
disorders include depression, anxiety disorder, conduct
disorder, bipolar disorder and psychosis [12]. In addition
to this, there are three basic approaches to deal with mental
disorders as grounds for excluding criminal responsibility:

(1) The overwhelming majority of legal orders accept
mental disorder as separate ground — mostly labeled “ex-
cuse” or “defense” - for excluding criminal responsibility.
Although the criteria look very similar, the resulting prac-
tical differences range from very restrictive application,
notably in the English-speaking world, to fairly frequent
use in some civil law countries.

(2) A small group of legal orders — a couple of Ameri-
can states — admits mental disorders only insofar as they
constitute mistake or involuntariness, i.e. negate the re-
quirement of intent or, rather in theory than in practice,
of a voluntary act.

(3) Another small group — mainly Sweden which, how-
ever, is gradually returning to the mainstream - adopted a
unified system of social control in which mental disorders
are only relevant to determine the suitable kind of treat-
ment of the offender [13, p. 51; 14, p. 168-181; 15; 16, p. 26].

It all proves that main argument in favor of limited sanity
concept means the absence of clear boundaries between
different in severity mental derangements. On the contrary,
there are gradual transitions that cause confusion - to
consider such person sane, or having limited sanity, or
insane. This is also stressed by M. Rahmdel, who notes that
the problem is that certain people suffer from less severe
mental illnesses that, while still debilitating, are neither
medically nor psychologically categorized as insanity. That
is, although these illnesses influence both their faculty of
decision-making and their behavior, the law recognizes
these people as being fully criminally liable. Thus, appar-
ently the former law held more conformity with scientific
rules. In practice, courts regard such cases as instances of
mitigating circumstance [17, p. 202].

It should be stressed that the International Statistical
Classification of Diseases and Related Health Problems
(ICD-10), approved by the World Health Organization
in 2007, stipulates mental and behavioral disorders in
chapters F00-F99. These include, among others, F00-F09.
Organic, including symptomatic, mental disorders (F00.
Dementia in Alzheimer's disease, FO1. Vascular demen-
tia, F02. Dementia in other diseases classified elsewhere,
F06. Other mental disorders due to brain damage and
dysfunction and to physical disease), F10-F19. Mental
and behavioral disorders due to psychoactive substance
use (F10. Mental and behavioral disorders due to use of
alcohol, F11. Mental and behavioral disorders due to use
of opioids, F12. Mental and behavioral disorders due to use
of cannabinoids, F13. Mental and behavioral disorders due

to use of sedatives or hypnotics), F20-F29. Schizophrenia,
schizotypal and delusional disorders etc. [18].

Most researchers, defining medical criterion of lim-
ited sanity, examine all mental derangements that does
not exclude sanity (in other words — does not reach the
psychotic level) at the moment of certain person's crime
commitment. This is about endogenous, exogenous mental
diseases, vascular disorders, infectious lesions, psychoac-
tive substances dependence, statuses conditioned by devel-
opmental pathology. But despite of nosological belonging
of mental derangement the main thing is to determine,
firstly, whether the person had mental derangement at the
moment of crime commitment, and secondly, what was
such derangement's level of influence upon the decision
to commit crime.

Research on the topic: “Crime, psychiatric diagnosis
and victims' profiles: a study with the sample of a crim-
inal-psychiatric ward in Sao Paulo” was carried out by
E. H. Teixeira and P. Dalgalarrondo in 2005. The records of
269 patients were analyzed, considering only male patients
whose medical reports had already been included in the
criminal-psychiatric records. Psychotic disorders were the
most common findings (58 %). The most common type
of crime was murder or murder attempt (52,8 %), with a
significant correlation between psychotic disorders and this
type of crime (p < 0.05). These crimes led to death in 89,7
% of the cases, and in 34,5% the victim was a close rela-
tive. Mentally retarded patients committed proportionally
more sexual crimes when compared to psychotic patients
and considering only sexual crimes or murder attempts
(p<0.05). In 78,5 % of all sexual crimes the victims were
under 14 years old [19, p. 192-194].

Meanwhile according to the data received by J. Garbayo
and M. J. Relvas Argolo, the most prevalent diagnosis were
psychotic disorders (67 %) followed by mental retardation
(15,2 %), disorders due to the use of psychoactive substanc-
es (7,3 %), personality disorders (4,5 %), among others.
Most of them (71 %) had been under previous psychiatric
treatment [20, p. 247-252]. A group of scientists headed
by S. Fazel, comparing the risk of increase of criminal
behaviour among patients with established diagnosis “ep-
ilepsy” and among general population, has recorded such
index increase 1,5 times among former [21].

We selected 1422 court verdicts from Unified Register
of Court Rulings of Ukraine concerning persons who
committed criminal offences under circumstances which
allow to consider such persons as having limited sanity. It
was observed that from 1406 persons who were actually
consider as such 185 were registered as psychiatrists' pa-
tients with a diagnoses of mental deficiency, 222 - schizo-
phrenia, 296 - imbecility, 74 — dementia combined with
emotional-volitional instability, 148 - oligophrenia with
psychopathic-like behavior, 148 — organic personality
disorder, 185 - abnormal personality, 111 - epilepsy, 37 -
exhibitionism and post-traumatic stress disorder. Thus it is
possible to conclude that person considered as having lim-
ited sanity can have any mental or behavioral derangement,
but the most common are F06. Other mental disorders due
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to brain damage and dysfunction and to physical disease,
F20. Schizophrenia, F65. Disorders of sexual preference,
F70-F79. Mental retardation, F80. Specific developmental
disorders of speech and language.

V. Batyrgareieva also underlines that mental disorders
are common among the recidivists. By the results of her
research 52,9 % recidivists who were subjected to forensic
psychiatric examination were found to have certain psy-
chical anomalies which do not exclude sanity. The most
common of them were mental and behavioral derange-
ments caused by use of psychoactive substances (namely
alcohol and drugs). Proportion of recidivists with mental
anomalies classifies to the chapter F1 of ICD-10 is 59,6 %
among all examined by specialists [22]. Moreover, 22,2 %
of all examined and found to have mental anomalies clas-
sifies to the chapter F6 of ICD-10 are also recidivists [22].

In the meantime either foreign scientists' researches or
court rulings analyzed by us have no mention of ICD-10.
That's why we consider as argumentative the conclusion
that separation of legal from medical descriptors has the
obvious advantage of freeing the law from the vagaries of
the development of the medical sciences - avoiding the
problems created by outdated terminology which plague
Paragraph 20 of the German Criminal Code ('pathological
mental disorder, profound consciousness disorder, debility
or any other serious mental abnormality’). On the other
side, the separation has the obvious disadvantage of poten-
tially missing essential features of the relevant phenomena
and of creating permanent problems of translation in the
legal evaluation of expert opinions [13, p. 53]. On the con-
trary, explanations of certain types of mental derangements
given in criminal legislation would allow avoiding com-
plications in application of punishment to such persons.

Equally debatable is an issue of types of criminal offences
committed by persons with mental derangements (most
of such studies were conducted by scientists in Russia and
in the USA). Instead we are interested in results received
in other countries. According to data obtained by group
of researches headed by M. P. Pondé, persons with mental
derangements committed the following crimes in Brazil
(according to its Penal Code): robbery (Article 157), kid-
napping and extortion (Article 159), rape (Article 213),
indecent assault (Article 214), theft (Article 155), rioting
(Article 354), contempt (Article 331), illegal threats (Ar-
ticle 146), fraud (Article 171), conspiracy(Article 288),
misappropriation (Article 168), extortion (Article 158),
embezzlement (Article 312), use of fraudulent or coun-
terfeit documents (Article 304), receiving stolen goods
(Article 180), false identity (Article 309), crimes related to
counterfeiting money (Article 290), intimidation (Article
147), escape of a legally imprisoned individual or of an
individual submitted to a security measure (Article 351),
corruption of minors (Article 218), resistance (Article 329),
escaping prison through the use of violence against an indi-
vidual (Article 352), bodily harm (Article 129), fraudulent
misrepresentation (Article 299), kidnapping (Article 148),
homicide (Article 121), crime of armed robbery and mur-
der (first-degree murder in accordance with Article 157,
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Paragraph 3 of the penal code), drug trafficking crimes (as
defined in Article 33 of Brazilian law 11.343/2006), torture
(asdefined in Article 1 of Brazilian Law 9.455/1997), illegal
possession of weapons (as defined in Article 12 of Brazilian
Law 10,826/2003) [23, c.10-13]. Other academics studying
persons who committed crimes and were considered as
having limited sanity note that such persons prone to vio-
lent crimes against life and health (murder, bodily injury
etc.), sexual crimes or terrorists crimes.

At the same time joint research of D. J. Vinkers, E. de
Beurs, M. Barendregt, T. Rinne and H. W. Hoek shows
that total prevalence of mental disorders is highest when
the main charge is a crime against property (58,0 %) and
lowest when such charge is murder (40,0 %; X2 = 5325,6,
p <0,001). More specifically, the prevalence of psychotic
disorders was relatively high in relation to battery (17,6
%) and / or manslaughter charges (16,0 %) and relatively
low in respect of sexual crimes (3,2 %) and rape (5,6 %;
X2 = 5325,6, p < 0,001). Developmental disorders were
especially prevalent in defendants of sexual crimes (6,9
%; X2 = 5325,6, p < 0,001). Personality disorders were
most common in defendants of battery (53,5 %) and
property (51,7 %) and least common in defendants of
sexual crimes (46,1 %) and assault (48,2 %; X2 = 122,01,
p < 0,001). Cluster B personality disorders were more
common in defendants charged with violent crimes
(20,9-23,0 %), whereas cluster C personality disorders
were more common in respect of sexual crimes (7,3 %;
X2 =122,01, p<0,001). An IQ score of 85 and below, or
intellectual functioning estimated as being below average,
was more common in rape defendants (14,7 % vs 24,4 %;
X2 =200,62, p <0,001), Alcohol abuse was more common
in defendants charged with arson (27,3 %) and less com-
mon in defendants where the charges were sexual (8,9
%) or property related (7,8 %; X2 = 2120,4, p < 0,001).
Abuse of both cannabis (13,0 %) and hard drugs (24,3 %)
was especially high in relation to property crimes (X2 =
2120,4, p < 0.001) [24, p. 308).

Finally, according to the results obtained by J. Garbayo
ta M. J. Relvas Argélo murder was the most common
crime (44 %) followed by crimes against property (26 %),
sexual crimes (11 %), crimes related to drugs (11 %)
and others. Intrafamiliar murder was prevailing among
mentally retarded population and psychotics. The former
generally committed more sexual crimes than the latter
20, p. 247-252].

Similar results were obtained in some ways concerning
situation in Ukraine. As our research shows, the most the
most common of them are criminal offences against prop-
erty (584 judgments of conviction, or 41 %, and 30 % of
them are on charges of theft stipulated by Art. 185 of CC of
Ukraine). Running second are criminal offences in the field
of circulation of narcotic drugs, psychotropic substances,
their analogues or precursors and other criminal offences
against public health (298 judgments of conviction, or 20,7
%, and 15,5 % of them are on charges of illicit manufacture,
making, acquisition, storage, transportation or shipment of
narcotic drugs, psychotropic substances or their analogues
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without the purpose of sale stipulated by Art. 309 of CC of
Ukraine). In third place are criminal offences against public
safety (221 judgments of conviction, or 15,5 %, and 6,3 %
of them are on charges of knowingly false information
about the threat to public safety, destruction or damage to
property stipulated by Art. 259 of CC of Ukraine).

As for other criminal offences, no defendant was con-
sidered according to psychiatric examination reports as
having limited sanity in cases of intentional murder (Art.
115 of CC of Ukraine); at the same time every third person
charged with intentional grave bodily injury (Art. 121 of
CC of Ukraine) was considered by psychiatric examination
reports as having limited sanity.

Consequently, we consider at least debatable conclusions
made by D.J. Vinkers, E. de Beurs, M. Barendregt, T. Rinne,
H. W. Hoek concerning the fact that mental disorders are
related to all types of crimes but especially to arson, battery
and homicidal attempts or threats [24, p. 307], since any
person having mental derangements and being at extreme
situation could commit any unlawful actions.

It should be stressed that analysis of crimes committed
by persons having mental derangements and considered
as having limited sanity proves that one-third of them
had been regularly and sufficiently treated as outpatients.
Almost half of the offenders were diagnosed with alcohol
abuse/dependence and two-thirds with any substance
abuse/dependence. Furthermore, almost half were in-
toxicated during the index crime. Antisocial personality
disorder was diagnosed in 25 % of the offenders. Almost
half of the offenders were placed in involuntary special care
for the ID, which lasted approximately 2 years. Among the
last mentioned, two thirds of the nursing care plans lacked
recommended structure [25]. In addition other results
(which are in line with our outcomes) confirm that mental
disorders are most common for men (almost 90 % from all
persons considered as having limited sanity); the research
made by O. Kozeratska shows that the correlation between
men and women is 96,7 % to 3,3% respectively [26].

Publications on this issues and results obtained during
our own research demonstrate that mental derangement
could be taken into account by the court during sentencing
(naturally as a mitigating circumstance as there is no such
in the list of aggravating circumstances) and could by the
ground for application of compulsory measures of medical
care. However, the mechanism of such taking into account
is still does not defined. In certain countries (for example,
in Brazil and Denmark) compulsory measures of medical
care are very seldom applied to persons who committed
crimes and have limited sanity; instead they are referred to
psychiatric clinics for treatment. Application of compul-
sory measures of medical care usually takes place when
severe psychiatric illness is diagnosed or a violent crime
was committed. In general they are applied only to 20 %
of persons who have mental derangements and committed
repeated crimes.

As to Ukraine, in almost 1000 judgments of conviction
outpatient psychiatric care was compulsory applied at the
place of residence, in 222 cases the same took place in

correctional facilities; almost 200 judgments of conviction
do not contain any mention of application of compulsory
measures of medical care.

Consequently we can assume that lawmaker's specifi-
cation of mental derangement as a mandatory element
of limited sanity in criminal legislation was based on the
principle of humanity and according to modern foreign
tendencies of criminal law development inherent to many
countries around the world. But criminal justice system
not always has relevant mechanisms of influence on such
people, and non-application of compulsory measures of
medical care or correlational programs to them leads to
commitment of repeated criminal offences.

CONCLUSIONS

This research allows concluding the existence of necessity to
stipulate the list of mental derangements as a mandatory fea-
ture of limited sanity in criminal legislation. Unfortunately,
bodies of criminal justice not always consider expedient to
commission and conduct forensic psychiatric examination
to establish presence (or absence) of mental derangements
arguing that such examination is compulsory only in cases
of certain criminal offences commitment. As a result person
who was not a subject of such examination is still considered
sane, could commit another criminal offence, and his (or
her) mental derangement will become more severe.

Psychological progress in different illnesses diagnostics
urges lawmakers in different countries to examine the
possibility to release persons having mental derangements
from criminal responsibility or consider existence of such
derangements as a mitigating circumstance. Significance of
such achievements proves criminal legislation dependence
on psychology.

We can confidently affirm that persons with mental de-
rangements who are considered as having limited sanity are
inclined to recidivism of criminal offences. This postulates
mandatory application of compulsory measures of medical
care to such persons and normative regulation of duration
of such application.

Whereas the quantity of people with mental derange-
ments is increasing during last years, the necessity arises
to develop on state level specific correlational programs
for persons who are considered as having limited sanity
to prevent commitment repeated criminal offences by
them. These programs will help to substantiate approaches
to treatment schemes, to define people to which urgent
mental health care is necessary, to coordinate interaction
between law enforcement bodies and local governance.
Without such programs introduction the quantity of people
with mental derangements who are considered as having
limited sanity will only increase, as it is already observed
in certain countries.
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